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The independent regulatory commission, a distinctly 
American political invention—and one of the few of 
the last century—is the joint product of public law and 
public administration, and the dynamic political process 
by which commissioners are selected. The lawyers and 
laymen on these indigenous political institutions on both 
the national and state levels must share much of the re- 
sponsibility for both the achievements and limitations 
of administrative law and the administrative process 
through which regulatory commissions function. Histor- 
ically, lawyers have held a large majority of commission- 
erships. Twenty-five years ago a trend toward more lay- 
men-commissioners was noted.* More recently that tend- 
ency has crystallized into a pattern.” Sheer numbers, 
however, are relatively insignificant in analyzing the in- 
fluence of any profession in the field. Because members 
of the bar will continue to play decisive rdles on these 


* Visiting Scholar in Public Law and Public Administration, Columbia Uni- 
versity. A.B., Bowdoin College; A.M. and Ph.D., University of Wisconsin. 
Author of THe Power Po.icy or Marne (University of California Press, 
1951). Previously a member of the faculties of Yale University, University of 
Pennsylvania, and University of California at Los Angeles. 


1 Welch, The Trend from Lawyers to Laymen as Commissioners, P. U. Fort. 
801-807 (December 26, 1929). 


2 Smith, Trend from Lawyers to Laymen on State Commissions, P. U. Fort. 
630-639 (November 11, 1954). 
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commissions, appraisal of their functions thereon is war- 
ranted.° 

This article attempts to indicate (1) why and how at- 
torneys early obtained preferential status on regulatory 
agencies, (2) some hypothetical results of the “lawyer- 
dominated” commissions, (3) the reasons for the trend 
away from lawyer-commissioners, (4) the ability of at- 
torneys and laymen to perform the ministerial and discre- 
tionary tasks required in regulation, and (5) some reflec- 
tions on lawyers in relation to ideal commissioners. 

That men with legal training are essential for the 
regulatory galaxy is axiomatic. The crucial question is 
whether they should have commissioners’ posts, staff status 
within the commission, or a cooperative but independent 
role played by the attorney-general’s staff. The hypoth- 
esis and central theme here is that legal skill is utilized 
in a semi-technical and ancillary way, in procedural and 
advisory capacities, for the implementation of the more 
inclusive administrative process. As such, the lawyer’s 
routine knowledge constitutes a staff function rather than 
an administrative policy-making function. The thesis is 
offered, however, that the vital legal assistance should be 
under the collective control of the commissioners. 

Although the writer tries to be neutral, a truly objec- 
tive presentation of this abstract subject-concept is im- 
possible. A lawyer, engineer, economist, political scien- 
tist, or politician will perceive the contour of problems 
from different angles, in part intuitively, with a priori 
and esoteric considerations. Thus any evaluation will 
consist largely of fragmentary and subjective rationaliza- 
tion, based somewhat on emotional preconception and 
professional prejudice in which lawyer-laymen polemics 


8 “When the federal government is viewed as a whole, it is undoubtedly true 
that lawyers play a ane f part in ae formulation than any other one pro- 


fession, perhaps than all other professions combined.” Willcox, The Lawyer 
in the ” Admintstration of Nonregulatory Programs 13 Pus. Apmin. Rev. 13n 
(1953). “For better or worse our decision-makers and our lawyers are bound 
together in a relation of dependence or of identity.” Lasswell and McDougal, 
Legal Education and Public Policy: Professional Training in the Public Inter- 
est, 52 Yate L. J. 203, 209 (1943). 
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abound. A helpful antidote is to present diversified and 
eclectic views from which a synthesis may be attempted. 

Generalizations are difficult. National commissions 
have different jobs to do. Regulation varies from state 
to state. Thus, many commissions are individualistic, 
operating in varying political and economic environ- 
ments. Tradition and prestige of certain commissions 
differ from those of others, and even change within par- 
ticular jurisdictions. The social milieu is another var- 
iant. That all commissions require legal assistance is one 
of the few focal personnel points which is common to 
administrative regulation throughout the nation. 

Difficulty is likewise incurred in generalities of what 
constitutes a lawyer, or a “good” lawyer. This term 
ranges from eminent scholars and justices down to the 
“unethical” in the United States. There is no clear cut 
distinction made here between solicitors and barristers 
as in England; nor is there separation between members 
of the bar and of the judiciary, which is a distinct profes- 
sion in France. Many law school graduates do not prac- 
tice law. The majority specialize in private law which 
is extremely remote from the substance of public regula- 
tion. Others are country lawyers. All attorneys do not 
make good judges any more than good commissioners. On 
the other hand, while several leading commissioners have 
been lawyers, equally outstanding commissioners have 
been non-lawyers. In the extremes, a perspicacious lay- 
man can perform many legal tasks better than the inept 
or poorly educated lawyer. 


I 


EARLY PLURALITY OF LAWYERS 


Despite the trend over several decades toward more 
men with business and political backgrounds on national 
and state commissions, lawyers currently hold more com- 
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missionerships than any other single profession.‘ There 
appears to be some causation for a concentration of law- 
yers on regulatory tribunals even though their major 
functions thereon are nonlegal. The answer must be 
found in the subcutaneous origins and the historical ante- 
cedents of regulation. 

The first commissions were created in the states to reg- 
ulate railroads. Their composition, except in isolated 
instances, was primarily political—laity reminiscent of 
Jacksonian democracy and the old idea of American ver- 
satility. In that era the opprobrium of politics excluded 
many able men from the public service. A good descrip- 
tion of those commissions was written by Charles Francis 












































Adams: 
In America there are not many specialists, nor have the Amer- 
ican people any great degree of faith in them. . . . Accordingly, 





in making up commissions to deal with the most complicated 
issues arising out of our modern social and industrial organiza- 
tion, those in authority are very apt to conclude that one man can 




















do the work about as well as another. . . . The country did not 
contain any trained body of men competent to do the work. 
They had to be found and then educated. . . . The executive of 





the states in selecting their members seemed to regard any ante- 
cedent familiarity with the railroad system as a total disquali- 
fication. . . . Farmers, land surveyors, men of business and 
politicians were selected.® 




















The earliest state commissions, thus constituted, were dis- 
mal failures. Incompetent personnel was one of the 
major causes. 

Then came the Granger and other protest movements 
against monopoly. They prescribed reform, and de- 
manded higher administrative standards. They began to 
depend largely upon lawyers to transmute and apply 
theory to practice. Skilled railroad lawyers and execu- 
tives who were thoroughly familiar with railroad prob- 
lems were unsuited for early commissionerships lest the 
regulated become the regulators. There were few pro- 









































Note 2 supra; Smith, Professional Qualifications of Federal Regulatory 
Commissioners, P. U. Fort. 683-694 (November 25, 1954). 


5 ADAMS, RAILROADS, THEIR ORIGIN AND ProsLeMs 132-134 (1878). 
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fessional experts in the field of public utilities in its in- 
cipient stages; even the more general professional admin- 
istrators were not plentiful when regulation was in its 
infancy. Appointing authorities had no choice but to 
select men of promise in a cognate field. Legal training 
proved to be a helpful background and more closely akin 
to the duties of a commissioner than training in other 
callings. Because of his trained, disciplined, and supple 
mind, acumen, and the perspective which a good attorney 
acquires, the lawyer-commissioner could obtain a working 
knowledge of, and a propensity for, the substance of regu- 
lation in a few years—more readily than men in many 
other professions. 

Because lawyers proved themselves adept at grappling 
objectively with railroad problems in stride, and because 
of some exemplary lawyer-commissioner models, attor- 
neys before long obtained a beachhead on many commis- 
sions. The first five commissioners on the Interstate Com- 
merce Commission were lawyers.®° Of these one had 
helped to create a state commission, and another had been 
chairman of the railroad commission in his state. Ac- 
cording to Professor Sharfman: “For the most part this 
general pattern of qualifications has been continued 
throughout the [Interstate Commerce] Commission’s 
history.”* Up to 1937, 31 of the 44 commissioners had 
been lawyers. For another example, lawyers played ex- 
tremely important parts in drafting and effectuating the 
organic laws administered by the Securities and Exchange 
Commission.* Three of the original commissioners were 
lawyers. 

Men of the law likewise have made great contributions 
to commissions on the state level. The groundwork for 
the New York regulatory commission was laid by the 

6 SHARFMAN, 4 THE INTERSTATE COMMERCE COMMISSION 28-29n (1937). 
aie 
8 a Moley attributed much of the success of these acts to the admin- 


istration of Commissioners Kennedy, Landis, and William O. Douglas. Motey, 
AFTER SEVEN YEARS 182, 183n (1939). 
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eminent jurist Charles Evans Hughes.’ The five original 
members of New York’s first-district commission includ- 
ed three lawyers and a specialist in public utilities and 
administrative law. Two of the five second-district com- 
missioners were lawyers; a third had studied transporta- 
tion law, and a fourth belonged to the lawyers’ club of 
New York. Thus, knowledge of law and the substance 
of regulation were admixed on the New York commis- 
sion. The original Wisconsin commission, for another 
example, also bore the imprimatur of the legal pro- 
fession.”° 

During the genetic stages in the regulative movement, 
the legal tasks at hand were paramount. The concept of 
the independent regulatory commission was new.” The 
commissions had to combat the best corporation lawyers. 
The young commissions also had to be fitted not only into 
an entirely novel political configuration with respect to 
the tripartite separation of powers; but, more important, 
into an anomalous and ever challenging relationship with 
the judiciary.” Surrounded by hostile lawyers and often 
by critical judges, commissions needed competent lawyers 
capable of meeting their adversaries and critics on their 
own ground—the law. Consequently lawyers fitted suit- 
ably into the new setup more readily than men of many 
other callings. The organic acts in some states, Georgia 
and Wisconsin, for example, required that one commis- 
sioner be a lawyer. Furthermore, at the outset, com- 
mission staffs were meagre; many of the commissions 
had to rely upon the commissioners themselves for the 















® Uritity RecuLATorY Bopres 1n New York Strate 1855-1953 15 (1953). 


10 It should be noted, however, that the New York and Wisconsin commis- 
sions were also influenced greatly by nonlawyer professionals, Milo R. Maltbie 
and B. H. Meyer. 

11 Executive and administrative functions were then lumped together. The 
recent trend is to distinguish between them. In many of the newer state con- 
stitutions Montesquieu’s tripartite separation of powers has been repudiated. 
Administration has been recognized as a fourth estate e.g., by the adoption of 
administrative codes. 


12 For example: Wabash, St. Louis and Pacific Ba Co. v. Illinois, 118 
U.S. 557 (1886); Smyth v. Ames, 169 U.S. 466 (1898). 
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conduct of hearings and other legal work. Specialization 
had not yet begun. 

Because the election or appointment of commissioners 
is part of the American political process, attorneys readily 
have been available for commissionerships as well as for 
legislative seats. They are indispensible for, and dom- 
inate all but the lowest peripheries of, the judiciary. His- 
torically, attorneys have made up a very large part of the 
educated middle class.** Their dispensability from prac- 
tice has made large numbers of lawyers available for 
public life; such service likewise has stimulated their 
professional status.* Their prominent réle in state and 
national politics is not to be gainsaid; their contributions 
in the making and administration of law are inevitable, 
and worthy of the noble professon. 

A professional esprit de corps, sometimes through bar 
association influence or an unofficial lawyers’ consortium, 
helped the lawyer-commissioner trend. Attorneys in 
politics and lawyer-commissioners often had a function- 
impairing influence with appointing authorities or party 
leaders, and urged the selection of their “brothers” to 
these posts. Often incumbent members of the commis- 
sion, especially the chairman, are consulted regarding the 
professional qualifications and views of prospective ap- 
pointees. This practice has, without doubt, helped to 
maintain the lawyer-commissioner trend in some states. 
(In one state two commissioners were classmates in law 
school.) Such strategic legislative committees as public 
utilities, legal affairs, and judiciary have direct influence 
on utilities commissioners. Some of these leaders have 
been powerful forces in promoting the nomination or 
election of particular commissioners. ‘To the extent that 
membership in legislative bodies is a stepping stone to 
commissionerships, lawyer-legislators who served on spe- 


18 Mallory, The Lawyer in Politics, 3) DauHousiE Rev. 236 (1950). 


(98 and Mitts, From Max Weser: Essays 1n Sociorocy 77-128 
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cific committees dealing with utilities had a special but 
often specious claim to commissioners’ posts on the basis 
of expertise from legislative experience. If governors 
were not lawyers, many of them picked up honorary law 
degrees in their political careers. Their professional or 
honorary participation in state bar association activities 
did not hamper the process. 

The availability, even much of the usefulness, of law- 
yers on regulatory commissions has been due, in part, 
to the ubiquitous interests of individual appointees, reach- 
ing far beyond their rdle in the legal profession. This 
was manifested with the onset of representation and active 
Participation of attorneys in business management in the 
last few decades. “A lawyer is often the legal represen- 
tative of a business interest. He may be retained as a ne- 
gotiator and general advisor on activities that may have 
only a remote connection with statutes or court decisions. 
Lacking the accolade of membership at the bar is a great 
handicap to a man who is otherwise quite competent to 
fill this rdle. He fits into no category that can be easily 
recognized.” *° 

Admission to the practice of law generally has been 
tantamount to a certificate of character and of profes- 
sional proficiency.”* In this sense, lawyers possess a tan- 
gible asset of acceptance which many nonprofessional 
men lack. Membership in this old and indispensible 
profession attaches a certain impressive prestige. 

True to the old craft guild techniques of lawyer-par- 
ticularism, lawyers not only resent interference and com- 
petition from nonlawyers, but also the meddling of lay- 
men in legal prerogatives. National and state bar associa- 
tions and leading lawyers as individuals spearheaded the 
attacks on the growth of administrative legislation and 


15 HerRInG, FepeERAL COMMISSIONERS 42 (1936). 

16“Taw is a profession which, on the whole, is carried on by persons of 
slightly better than average ability and attainments. . . . Once admitted to the 
Bar, the iy enjoys a position of trust accorded few men.” GrFForp, Law 
ti, 2 ¢ ; 
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adjudication which flourished with the New Deal.” 
Many of their reasons were wise and just; their protests 
succeeded in curbing many early abuses and brought ad- 
ministrative law, particularly its procedural aspects, with- 
in the orbit of the judicial process.** One of the reasons 
lawyers protested against administrative law was that 
many laymen were engaged in adjudication; administra- 
tive law was less obnoxious to their concept of fair play 
if attorneys could dispense it. For example, Professor 
Paul H. Appleby claims that lawyers have not often 
attacked the Interstate Commerce Commission, partly be- 
cause they have largely patterned its processes.” 

Many lawyers and courts have been suspicious of deci- 
sions of lay administrators on boards and commissions, 
whose conception of the legal process and of administra- 
tive law may border on the nebulous. Mr. Justice 
Holmes, in an early decision, scored the lack of rationale 
of the laity in arriving at administrative conclusions 
which, nevertheless, he felt obliged to accept. He wrote 
that administrative judgments “express an intuition of 
experience which outruns analysis and sums up many un- 
named and tangled impressions; impressions which may 
lie beneath consciousness. . . . Yet the agency was created 
to use its judgment and knowledge, and ordinarily is the 
guardian of certain rights.” *° 

17 “Tf these [regulatory] tribunals have failed to win warm popular support, 
they have received even less approval from the bar. Vigorous protests have 
been uttered whenever a new one has been created.” Brown, LAWYERS AND THE 
PROMOTION oF JuSTICE 246 (1938). Later a change in attitude occurred. “The 
bar gradually became somewhat reconciled to the inevitability of administrative 
regulation, which became an important source of income and livelihood for 
lawyers.” Bernstein, The Politics of Adjudication, 16 J. Pot. 302 (1954). 

18 The Federal Administrative Procedure Act and similar measures in sev- 
eral states have done much to elevate administrative law to a respectable place 
in American jurisprudence. 

19 AppLEBY, MORALITY AND ADMINISTRATION IN DEMOCRATIC GOVERNMENT 85 
(1952). James M. Landis has written pertinently on this same point: The 
lawyer-class “rests the learning of the law upon an affinity with deep mysterious 
principles of justice that none but itself can grasp. . . . To admit to the dis- 
pensation of justice other individuals no matter how wise who are not bound by 


the older disciplines, is regarded with horror.” Lanpis, THE ADMINISTRATIVE 
Process 135 (1938). 


20 Chicago, Burlington and Quincy Railway Co. v. Babcock, 204 U.S. 585, 
598 (1907). 
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The quasi-judicial functions of commissions have been 
stressed sedulously as a reason for the appointment of 
lawyers as commissioners. Hence, analogies between com- 
missions and courts, although circumscribed by severe 
limitations, are popular. In several regions of the United 
States, particularly in the East and Northeast, where the 
Hamiltonian concept is strong, commissioners, as well as 
judges, act through a distinctly mechanical process within 
the orbit of administrative discretion determined for them 
by statutes or constitutions. To the extent that commis- 
sioners scrupulously invoke the application of law to par- 
ticular utility conflicts, lawyers should receive the posts. 
Thus, an LL.B. degree often was considered a prerequisite 
for commissionerships. Without advocating lawyers as 
commissioners, Professor E. W. Clemens stated the “‘case” 
for them as follows: 

Commissioners are generally chosen for their legal training and 
for their objective attitude. They gradually gather around them- 
selves all the appendages and appurtenances of judges, if they 
do not already possess them. They are fully conscious . . . 


that they must work within the framework of administrative law 
and that their orders are subject to appeal to judicial tribunals. 


Then again, he observed: 


Legal training is of particular value under the circumstances in 
which regulation takes place. Commission hearings resemble 
judicial proceedings; a knowledge of administrative law and 
procedure is desirable and a judicious temperament is necessary. 
Commissioners must be familiar with the statutes under which 
they operate, with the interpretation of these statutes by the 
courts, and with the great body of public utility law of their own 
and other states.”* 


On the state level, an excellent procedural comparison 
stressing the affinities of court and commission has been 
made by an able ex-commissioner and legal scholar: “The 
commission functions like a court, except for the inter- 
vention of juries. That is, it hears cases on law and fact, 
and decisions and decrees are issued thereon. It is not a 
court de jure, so it is termed a quasi-judicial body; and as 


21 CLEMENS, EcoNoMIcsS AND Pusiic Utmuties 55-56 (1950). 
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in equity cases in court or in cases heard by a sitting judge 
without a jury, its findings of fact are conclusive.” In 
his opinion (one from which the present writer dissents), 
the “main duty of the commission itself is to hold hearings 
and write decrees.” 

Some lawyers were more easily reconciled when mem- 
bers of their profession obtained key places on adminis- 
trative tribunals. Others would prefer that members be 
appointed by the judicial branch. Because of the pre- 
sumed juxtaposition of courts and commissions and be- 
cause the former have appellate jurisdiction over most 
commissions, legislative committees in Pennsylvania and 
in North Carolina have recommended that the nomina- 
tion of commissioners be transferred from the governor 
to the judiciary.” In New Hampshire, a more recent 
suggestion was to vest the power of appointment in the 
state supreme court. Such proposals would judicialize 
the commissions, making them appendages of the judi- 
ciary. These suggestions reject the major premise of the 
concept of independence of regulatory commissions and 
the political nature of the regulatory process. 

Legislative committees in California and Massachusetts 
have urged commensurate salaries for commissioners and 
judges.* An authority in Maine has attributed the failure 
of commissioners’ salaries to remain proportionate to 
those of high courts “to the fact that from time to time 
laymen were appointed as commissioners and this mili- 
tated against qualified members of the bar. Probably the 
average utility practitioner will agree with the view that 
commissioners should be qualified attorneys and the better 
they are, the better for the commission and the public.” * 


22 Boyle, Practice Before the Maine Public Utilities Commission, 36 Report 
Me. St. Bar Ass’n. 107, 117 (1947). Here is another distinction: Whereas 
some courts will not give advisory opinions and others will do so only formally, 
several commissions, notably the SEC, hold informal conferences and give ad- 
vice frequently. Horsky, THE WasHINGTON Lawyer 94 (1952). 

23 FesLer, THE INDEPENDENCE OF STATE REGULATORY AGENCIES 9 (1942). 

24 Dimock, BusINEss AND GOVERNMENT 469 (1953). 

25 Boyle, supra note 22, at 106. 
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Finally, many lawyers were appointed to commissions, 
as they were to courts, because they actually wanted the 
jobs. Sometimes without actively seeking commissioner- 
ships, members of the bar have been more than willing to 
“accept the call.” ** Undoubtedly many were motivated 
by a sincere desire to serve the public in an area where 
their training and experience in an allied field could be 
used. In addition, a great many commissionerships are 
lucrative political posts. For this reason alone they prob- 
ably have attracted abler lawyers than the rank and file 
serving in state legislatures.” In the depression years par- 
ticularly, many lawyers could earn more money with a 
full-time public appointment than they could in private 
practice; in this same period several new commissions 
were established. Even though a commissioner ranks below 
a judge, the positions carry honor and prestige. They offer 
a competent attorney a fulcrum for leverage in the public 
service. A number of commissioners have won promo- 
tions from state to national commissions. Others have be- 
come governors. Perhaps more important, commission- 
erships have been springboards to the judiciary. Mr. 
Justice William O. Douglas is one example. On the state 
level, in Massachusetts, as late as 1943, membership on 
the Public Service Commission was “more a stepping 
stone to the courts than to a further political career.” * 
In Ohio, with a strong tradition for lawyers on commis- 
sions, although commissioners are appointed and judges 
are elected, some lawyer-commissioners have been elected 
to judicial posts. —The Kentucky Public Service Commis- 
sion, another agency engendered in a profound legal tra- 
dition, has seen several of its members chosen for impor- 
tant state and federal judicial seats. In Maine, an ex- 


26 Yet some top lawyers, Adolf A. Berle, Jr., and Frank Murphy, for ex- 
ample, refused places on the FTC. Mo ey, op. cit. supra note 8 at 123-124. 

27 “An impartial observer must admit that the lawyer legislators are not, for 
the most part, the ablest men in their profession.” Graves, AMERICAN STATE 
GOVERNMENT 4th ed. 195 (1953). 

28 FESLER, op. cit. supra note 23, at 7n. This conclusion is not valid for 1954. 
Of the 15 commissioners who have served the Ohio commission, 13 were attor- 
neys. 
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commissioner refused an offer of an appointment to the 
Supreme Judicial Court. There are many valid personal 
and professional reasons for lawyers accepting commis- 
sionerships, even at financial sacrifice. 


II 
THE LAWYER-DOMINATED COMMISSION 


It would be oversimplification of the cause and effect 
nexus to attribute specific results to “lawyer-dominated” 

commissions, because it is merely conjecture that legal 
- hegemony operates in any commission. Nonlawyers as 
commissioners or staff members play essential parts. Even 
where lawyers dominate the commission numerically, ex- 
perienced and efficacious laymen could be responsible for 
minority control. In addition, the concept of three or 
more commissioners provides for the interplay of minds; 
a mass mind, which produces a composite result to which 
lawyers and laymen have contributed. Thus, one cannot 
assess the roles of the various disciplines which made up 
the sum total of a commission’s record for any one year, 
or prove an assertion that any one segment predominated. 
The only alternative is to posit certain postulates and 
hypotheses which may have validity in relation to com- 
missions abounding in the lawyer-tradition atmosphere. 
These results of lawyers on commissions may be concom- 
itant, or merely coincidental. The material is offered sug- 
gestively, not analytically. 

The selection of attorneys for commissions in the pio- 
neering periods of the regulatory movement did much to 
shape its policies and procedures in the formulative 
stages. Substantial precedents for basic rules, procedure, 
and many “public relations” aspects were created with the 
assistance of lawyers. Their strategic guidance helped 
secure public acceptance of the struggling commissions; 
regulation today is not only a going concern, it is also a 
growing concern. 
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Commissions replete with attorneys seem to possess the 
greatest amount of prestige. The Interstate Commerce 
Commission is a pat example. The states wherein the 
lawyer-commissioner custom is strong often have commis- 
sions which rate from excellent to outstanding. This is, 
or has been, true in Massachusetts, Connecticut, New 
York, Pennsylvania, Ohio, North Carolina, Wisconsin, 
and California, where the philosophy and practice of 
regulation is on a salient plane.” 

Another hypothesis is that lawyers, confused by indefi- 
nite legislative mandates, have retreated in the direction 
of the judicialization of regulatory agencies. Or perhaps 
they merely followed a professional “impulse to ape the 
courts.” *° Professor Fesler opined that on the state level 
“utility commissioners have in fact grown more and more 
judicial in attitude, and have neglected to discharge fully 
such duties of aggressively protecting the public as may 
have been vested in them.” An earlier treatise indi- 
cated that a judicially minded commission “in effect in 
many instances meant that the advantage was with the 
utility since the public was poorly represented in com- 
parison with the expert representatives of the utilities.” ” 
Many utility companies presumably favored lawyer-com- 
missioners with the object of securing a judicialized com- 
mission. Up to a certain point, objectively and judicial 
temperament are essential for commissioners as well as 
for judges. Such open-mindednes is the best guarantee 
against subservient or sycophantic commissioners. But 
an open mind can mean an empty mind. If carried be- 
yond a reasonable degree, a commission will be relegated 
to impotency by hypercaution and ambivalence. 

A passive commission which concentrates'on conducting 
hearings, receiving evidence, and writing decrees neg- 


29Tt is noted, however, that these states have been supplied more amply with 
funds than many others with less admirable records. 


80 The phrase, not its application here, is Professor Gellhorn’s. GELLHORN, 
FEepERAL ADMINISTRATIVE Proceepincs 70 (1941). 


81 FEsLer, op. cit. supra note 23 at 13. 
82 MosHER and CrawForD, Pusiic Utitity Recuration 57n (1933). 
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lects its coextensive obligation of instigating investiga- 
tions, digging up evidence, and, when necessary, vigorous- 
ly prosecuting. The regulatory process requires spade- 
work just as much as armchair reflection and judicious de- 
cisions. Aggressive field work under the direct supervi- 
sion of commissioners is indispensable if a commission is 
to regulate in the public interest. A corollary to the judi- 
cialized commission is that lawyer-commissioners are 
habitually prone to exert professional pressure for con- 
sistency and legal positivism by resorting to antecedent 
case law.** Thereby a high degree of administrative prec- 
edent and predictability are promoted. 

Another postulate is that lawyer-commissioners, at least 
until two decades ago, gave a conservative overtone to 
commissions. This suggestion is tied to a more trenchant 
basis than the contention that legal training and its earlier 
rigid adherence to stare decisis has promoted an instinc- 
tive aversion to change and an excessive degree of con- 
servatism in the legal profession; it stems from the fact 
that “the bar in the United States was middle class—in its 
outlook, predominantly upper-middle class.” ** More con- 
cretely, this postulate is related to the type of lawyer who 
was directly interested in public utilities and who, there- 
fore, might be amenable to a commissionership because of 
his special competence and experience in utility and cor- 
poration law. Such lawyers usually were counselors for 
utility companies. Attorneys with anti-corporation lean- 
ings were few. There was little demand from clients who 
could afford to pay such specialists to plead their cases. 
Although anti-corporation lawyers were needed, the re- 
munerative practice was on the other side.** With a few 

33 Yet laymen in judicial capacities show a proclivity to resort to precedents 
to help them in close cases and to justify their decision. Garrison, The National 
Railroad Adjustment Board: A Unique Administrative Agency, 46 YaA.e L. J. 
583-584 (1937). Cited in: GeLLHoRN, ADMINISTRATIVE Law CASES AND Com- 
MENTS 797-799 (1947). 


34 Hurst, THe GrowTH oF AMERICAN Law 254 (1950). 


35“ | | [T]he psychology of the corporation lawyer has permeated thousands 
of less successful attorneys. For them standards of public service are largely 
devoid of meaning. As a result, the number of competent and honest lawyers 
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notable exceptions, including that of Mr. Justice Bran- 
deis, lawyers hostile to vested interests usually had to re- 
sort to general practice in order to make a living; very 
few could specialize. Many of the commissioners with 
previous experience for the corporations, to be sure, were 
motivated to do a good professional job. Their previous 
entanglements, however, had been with a major and well 
organized partisan in the regulatory controversy. 

Only rather recently have counteracting tendencies 
emerged—sociological jurisprudence, labor lawyers, and 
other anti-corporation specialists. The new development 
has effected some changes in the private property con- 
cept and likewise promoted legal realism. In this newer 
setting, graduates of some of the nationally known law 
schools are now trained toward the public’s side of regu- 
lation. In the post-New Deal period the new type of law- 
yer could flourish without any sense of professional apos- 
tasy. It is still too early to ascertain the effect of these 
younger lawyers on regulatory agencies. For the most 
part, they probably have received staff assignments, and 
have not yet had the time to rise to commissionerships. A 
new trend in this respect may be on the way. 

Lawyers as judges have played decisive parts in deter- 
mining the breadth and depth of judicial review of com- 
mission decisions, varying from judicial domination in 
the 1890’s to a more recent judicial self-abnegation over 
administrative discretion. Thus, they influence many com- 
mission decisions even though the men of the law may not 
evoke the administrative rulings. The threat of subject- 
ing administrative discretion to a legal strait jacket by ju- 
dicial interpretation remains; commissions frequently 
base their conclusions on what will withstand appellate 


willing to struggle for civil liberties and personal rights rather than property 
tights, and to care for the interests of the poor and of persons of inadequate 
means is distressingly small.” Brown, op. cit. supra note 17 at 222. 


386 BertE and MEANS, THE MopEeRN CORPORATION AND PRIVATE PROPERTY 
passim. (1933). 
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review.” Hence, the lawyer-commissioner’s advice is 
strategic at the deliberative stage in shaping a decision. 
Professor James C. Bonbright not long ago stated that in 
his opinion one reason for explaining the superiority of 
the workability of rules on rate regulation in Great Bri- 
tain, as contrasted with that of the United States, was that 
lawyers have the last word here.* It could be added that 
while the British use fewer lawyers than we do in the 
public service, they stress broad cultural training for 
career men in an administrative class. 


III 
THE TREND AWAY FROM LAWYER-COMMISSIONERS 


The recent trend from lawyers to businessmen on com- 
missions must be attributed largely to the dynamics of 
regulation. In its initial phase, regulation was a political 
and legal experiment in which the role of lawyers soon 
predominated. But the methods and objectives of regula- 
tion changed in order to keep pace with economic, polit- 
ical, and social evolution over the years. The New Deal 
emphasized its economic aspects. The selection of com- 
missioners and changes in the basic statutes they adminis- 
tered continued in the orbit of the political scene. But the 
depression and its aftermath produced a commingling of 
political, economic, and social functions and precipitated 
a trend from the negative to the positive state. The in- 
creasing intricacy and centralization of government, supe- 
rior financial resources, a strong executive, and the era of 

87 Jerome Frank stated that commissions fear reversals more than lower 
courts do. “The Commission is far more afraid of possible censure by the 
upper courts than are the district judges on appeals from their decisions. The 
reversal of a trial judge is accepted as a routine matter; it never touches off an 
outcry for the abolition of the judicial system, nor for the repeal of the statute 
which the judge incorrectly construes. The reversal of an administrative order, 
however, often leads to charges of usurpation of power by the administrative 
agency, and to a demand for the destruction of that agency or of its statute. 
That judges are human and will, therefore, not be capable of perfection, some- 
times err is commonly taken for granted. But that common-sense attitude has 
not yet been widely accepted with reference to commissions.” FRANK, IF MEN 


Were AncELs 145 (1942). i 
38 By permission of Professor Bonbright. 
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specialization occurred almost simultaneously. After a 
time lag, even the judiciary fell into line. 

A number of new federal regulatory acts and amend- 
ments to old ones, corresponding new federal commis- 
sions such as the Securities and Exchange Commission 
and the Atomic Energy Commission, and the revitaliza- 
tion of older ones such as the Federal Power Commission 
and the Federal Communications Commission, took the 
national government deeply into new economic areas 
wrested from laissez faire. The national commissions be- 
came more highly specialized, each dealing with a partic- 
ular segment of the national economy for which Congress 
wanted to prescribe and to preempt to the independent 
commissions. 

The size and specialization of commission staffs in- 
creased. One consequence of the new trend is that a great 
many commissions rely more heavily on their technical 
staffs in a semi-fiduciary relationship for the actual work 
in regulation. There have been rumors that particular 
commissions were “in the hands of” their staffs, or of influ- 
ential career men. In other instances commissioners ap- 
parently found it difficult to deflect current staff customs 
and pressures.” 

Regulatory laws were directed inherently at economic 
relationships which had to be adjusted equitably with re- 
spect to the government, the public, and private enterprise. 
Law was only one of several important ingredients in the 
new economic connotations of regulation. More impor- 
tant were the complex and multifarious economic and fac- 
tual situations piercing legal interstices. Experts in gas 
and oil, finance, banking, business administration, engi- 
neering, radio and television were in demand. Unless the 
lawyer were also an authority in some of these problems, 


8° It is impossible to | ag oy to what degree and in what respects a com- 


mission a on its staff. See: Kessler, A Lady Commissioner Looks at Regu- 
lation, P. U. Fort. 465-476 at 469 (October iL 1951) ; FRANK, op. cit. supra 
note 37, at 146. For a recent example of a commission reversing itself and its 
staff position, see the 3 to 2 FPC Opinion No. 269 (April 15, 1954) re. Pan- 
handle Eastern Pipeline Co. 
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much of his value on a commission was in a staff capacity 
below the policy-making level. More and more commis- 
sioners delegated the conduct of hearings and the writing 
of decrees to staff attorneys who did some work in the field 
away from headquarters. The number of staff lawyers 
on the national and on many state commissions increased 
rapidly in the last two decades.” 

Energetic national commissions intending to regulate 
in accordance with the law acted like centripetal forces in 
taking over some state prerogatives. They complemented 
the work of some state commissions, and supplemented the 
duties of others." Centrifugal forces were at work simul- 
taneously within state commissions which did not atro- 
phy into moribund agencies with benign objectives. Tech- 
nological progress, higher standards of living, and com- 
plex local economies caused state legislatures to expand 
the regulatory ambit over wider areas.” Railroad com- 
missions or their successors were given more widespread 
jurisdiction over light, power, water, telephone, and gas 
companies, motor transport, rural electric cooperatives, 
and even occasional nonutilities. The California Rail- 
road Commission became the California Public Utilities 
Commission by constitutional amendment. In Kentucky 
and New Mexico, where the original regulatory commis- 
sions are constitutional agencies, the legislatures, in 1934 
and 1941 respectively, created statutory commissions to 
assume jurisdiction over newer utility services not co- 
vered by the constitutions. The Florida commission is a 
more recent example where expanded jurisdiction over 
hitherto unregulated activities helped to make regulation 


40 These are some impressions the writer obtained from professional but un- 
official associations with several commissioners and staff members of the SEC 
in 1945-1946, and from subsequent but less extensive contacts with the FPC 
and certain state commissions. 

41 New legislation, in addition to personnel, increased the power at the apex. 
For another view, see BAuM, THE FEDERAL PowEeR COMMISSION AND STATE 
Utmity Recuration (1942). 

42 In a few states the industries were anxious to come under the umbrella of 
state regulation in preference to federal and/or as a reagent to vigorous munici- 
pal regulation. 
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more effective. Its Railroad Commission became the 
Florida Railroad and Public Utilities Commission in 
1947; its authority was extended in 1951 to all privately 
owned gas and electric companies. For many years all 
states except Delaware supported a regulatory commis- 
sion. In 1949 Delaware established a Public Service 
Commission. 

Only random illustrations can be offered about the in- 
cisive economic features of regulation. For example, 
Gerard C. Henderson has stated: 













The Federal Trade Commission was conceived to be a body 
of men especially qualified to pass on questions of competition 
and monopoly. It was, moreover, given authority to employ 
experts and examiners; and it has a large staff of economists, 
accountants, and specialists in various fields. It also has a chief 
counsel and a corps of attorneys. To what extent is it author- 
ized by law to exercise an administrative discretion in deciding 
questions entrusted to its jurisdiction? To what extent should 
its rulings be guided by a practical judgment, and to what extent 
by the customary technique of legal reasoning ? 


In the Clayton Act, the language more clearly suggests a non- 
legal criterion. . . . it implies an exercise of economic or 
business judgment rather than a finding of law. . . . Experience 
with the Sherman Law has shown the futility of the attempt to 
find a strictly legal solution to the problem of monopoly and 
restraint of trade. The language of the Clayton Act seems to 
be a recognition of this experience, and the power of enforce- 
ment conferred on the Trade Commission strongly suggests the 
inference that Congress expected the Commission, with the aid 
and advice of the experts and examiners which it was authorized 
to employ, to exercise in its enforcement an administrative judg- 
ment not necessarily guided by technical legal reasoning, and 
entitled as such to respect by the courts.** 


















The Supreme Court said, more obliquely, that the Fed- 
eral Trade Commission “was created with the avowed 
purpose of lodging the administrative functions commit- 
ted to it in ‘a body specially competent to deal with them 
by reason of information, experience and careful study 
of the business and economic conditions of the industry 
affected,’ and it was organized in such a manner, with re- 


43 HENDERSON, THE FEDERAL TRADE Commission, 98, 100 (1924). 
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spect to the length and expiration of the terms of office of 
its members, as would ‘give to them an opportunity to ac- 
quire the expertness in dealing with these special ques- 
tions concerning industry that comes from experience.’ ” “ 
More recently, the courts have shown considerable self- 
restraint and passivity in refraining from substituting 
their own conclusions for those of commissions.“ In giv- 
ing greater weight to the independence of regulatory 
agencies, the courts are helping to make the commissions 
at least semi-autonomous. 

Of prime relevancy to the economic aspects of regula- 
tion is a pointed statement by Mr. Justice Jackson in the 
celebrated Hope decision. He attached the importance 
of federal regulation of the natural gas industry “to ap- 
proaching it as the performance of economic functions, 
not as the performance of legalistic rituals.”** Mr. Jus- 
tice Frankfurter expressed it this way: to a large degree 
administrative tribunals “have been a response to the felt 
need of governmental supervision over economic enter- 
prise—a supervision which could effectively be exercised 
neither directly through self-executing legislation nor by 
the judicial process.” “ 

Economists and many other professional men have been 
dabbling in law. Over the years broad training in the 
liberal arts for the masses has caused the intellectually 


44 Federal Trade Commission v. R. F. Keppel & Bro., Inc., 291 U.S. 304, 314 
1934). . 


45 Federal Power Commission et al. v. Natural Gas Pipeline Co. et al., 315 
U.S. 575 (1942); Federal Power Commission et al. v. Hope Natural Gas Co., 
320 U.S. 591 (1944) ; Colorado Interstate Gas Co. v. Federal Power Commis- 
sion et al., 324 U.S. 581 (1945). 

46 320 U.S. 591, 629 (1944). Frank carried this thesis further anent the 
SEC: “We... try to approach business problems with informed understand- 
ing of business needs and ways. ... We try to assist the companies and their 
lawyers, accountants and engineers so that the facts presented will lead to deci- 
sions which are both in accordance with the statute and businesslike. .. . Ours is 
a practical problem to be worked out, under the requirements of the statute 
with businessmen. We seek decisions which will carry out the law and yet be 
workable. We think that that is the best means of bringing about cooperation 
between government and business.” FRANK, op. cit. supra note 37, at 181. For 
another example, rate regulation recognizes that a utility company must be 
permitted to meet competition, thus adjustments must be made between monopo- 
listic and competitive service areas. These are economic, not legal matters. 

47 Federal Communications Commission v. Pottsville Broadcasting Co., 309 
U.S. 134, 142 (1940). 
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curious to delve amateurishly but often penetratingly into 
horizons of thought which affect their own welfare. One of 
the most important of these is the law. Welch has written 
that “the law today is everybody’s business. The business- 
man, the accountant, the engineer, and even the doctor, 
are just as vital parts of modern government as the bench 
and bar. . . . It is, moreover, surprising to note how 
many laymen today are not only interested in law but are 
actually reading the stuff—a thing which most lawyers 
are not inclined to do unless paid for it.” Continuing, he 
cited the Montana commission as an example of a success- 
ful quasi-judicial agency. Although no lawyers were on 
that commission at the time, he wrote as follows: 
[Its opinions] betray legal learning that might do credit to many 
a bench. This goes to show that the average well informed lay- 
man can give a fair account of himself in handling abstract legal 
principles with a little advice from attorneys. Many a business- 
man knows almost as much actual commercial law for his business 
as his attorney. So also lay Commissioners, in addition to 
their technical knowledge, can become familiar enough with the 
specialized branch of public utility law to make a rough but 
practical job of stating what law is required in the performance 
of their duties.** 
This point will be considered again below. 

One reason that economists have made greater inroads 
into commissionerships at the expense of lawyers is that 
popular emphasis on economics in the last 20 years gave the 
discipline a new impetus and turned out more economists 
than ever before.“” Colleges and universities had to ex- 
pand their facilities and offerings in this field. Business 
schools also became more popular; their courses in busi- 
ness administration invariably include work in business 
law and public utilities. Atan early stage departments of 
economics claimed jurisdiction over courses in public util- 
ity and transportation economics. Pioneers such as Pro- 
fessor B. H. Meyer of the University of Wisconsin made 


48 Welch supra note 1, at 803, 806-807. 


49 The better minds have been going into economic theory much more often 
than into public utilities. 
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academic contributions to the field; as a state and national 
commissioner he participated actively in both the theory 
and practice of regulation. Writing in 1911, Professor 
Taussig, Harvard’s celebrated economist, suggested that 
the future of democracy depended upon its success in deal- 
ing with problems of public ownership and regulation.” 

Although law is a much older discipline than econom- 
ics, some of the leading law schools have recognized the 
interrelationship between the two by adding specialists 
in legal economics to their faculties in the last few de- 
cades. For example, one popular law school course on le- 
gal factors in economic society, while primarily for law- 
yers, invariably attracts advanced students of political 
science. Similarly, courses in labor law and trade regu- 
lation, taught by members of the law school faculty, may 
be counted toward a graduate school major in economics. 

One more hypothesis can be noted in accounting for the 
recent trend away from lawyers on commissions. With 
the passing of the depression, capable lawyers now can 
earn much more money in private practice than in gov- 
ernment agencies. In the era of inflation, salaries on com- 
missions have not kept pace with the lucrativeness of pri- 
vate practice. 


IV 
LAWYERS AND REGULATORY TASKS 


It is now essential to analyze the basic tasks required 
of commissioners in contradistinction to those of judges. 
The early functional and casual relationships of courts 
and commissions have gone into an eclipse. This is partly 
because the regulatory process has been refined over the 
years into a sui generis entity. Then again, professional 
administrators and experts in regulation who have been 
appointed to the leading commissions have stressed the 
administrative aspects of their work instead of the legal. 


50 Taussic, 2 PrincipLes oF Economics 411 (1911). 
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There is now a better correlation between these two com- 
ponents on commissions. The thesis is offered here that 
the administrative process includes within it greater dis- 
cretionary latitude than the judicial, and that the discre- 
tion is generally resolved by the political process. Fur- 
thermore, a commission, in contrast to a court, is guided 
by more empirical than legal techniques. Thus, there is 
a place for politics on a commission but not on the bench. 

The comparison between courts and commissions is 
based on the concept that each is bound by the constitution 
and/or legislative mandate to rely upon a “mere mechan- 
ical jurisprudence” ™ of neutral and impartial application 
of cold facts to organic law in order to attain a govern- 
ment of laws and not of men. Is this concept translatable 
into actuality? Is there anything unique in judicial be- 
havior which a nonlawyer is unable to utilize on a com- 
mission? 

Despite their professional devotion to legal standards 
and their insistence that they turn to law and not to policy, 
justices on high courts may be affected, on occasion, by 
personal factors as well as legal axiology in arriving at 
conclusions on which reasonable men may well differ. 
The psychology of judicial decisions and the sequences 
and consequences of judicial ratio decidendi are beyond 
the purview of this paper.” But some judges are vulner- 
able to the charge of making decisions on trained intu- 
ition, reflective hunches, and their own conception of so- 
cietal values, and of making their legal reasoning contin- 
gent upon human conduct, rationalization, and predilec- 
tion based on their own particular ecology and cultural 
matrix. One result of President Roosevelt's contemplated 
“court-packing” program of 1937 was to dispel the notion 
that judges were the implemental mouthpieces for the 
oracle of the law and to substitute therefor the realization 





51 Pound, Mechanical Jurisprudence, 8 Cot. L. Rev. 607 (1908). 


52 For an excellent survey, see PATTERSON, JURISPRUDENCE: MEN AND IDEAS 
oF THE Law 587-594 (1953). 
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that particular decisions depend in large part upon the 
judge’s own philosophy which he helps to write into the 
law. Professor Dimock has suggested “that judicial be- 
havior frequently appears to be a process of legerde- 
main.” * Value judgments are usually present at numer- 
ous points in the decision, and there is frequently room for 
honest differences of opinion; otherwise dissents and con- 
curring results on different grounds would be unknown. 
Professor Cohen referred to “the fiction that the law is 
a complete and closed system, and that judges and jurists 
are mere automata to record its will or phonographs to 
pronounce its provisions.” ** Even the narrower task of 
statutory interpretation, according to Mr. Justice Frank- 
furter, can now have the precision of a syllogism “only 
if its premises are emptied of their human variables.” © 
Judges are human.” They have a will of their own, and 
greater discretion than is openly admitted. 

Despite the rigorous professional discipline of the law- 
yer and judge, their mental process in arriving at conclu- 
sions may not differ materially from those of commission- 
ers. Wallas has written: 


When I once asked the best administrator whom I know how 
he formed his decisions, he laughed, and, with the air of 
letting out for the first time a guilty secret said: “Oh, I 
always decide by feeling. So and so always decides by calcula- 
tion, and that is no good.” When, again, I asked an American 
judge, who is widely admired both for his skill and for his im- 
partiality, how he and his fellows formed their conclusions, he 


53 Dimock, The Role of Discretion in Modern Administration, Gaus, WHITE, 
and Drmock, THE FRoNTIERS OF PuBLIC ADMINISTRATION 54 (1936). “What- 
ever may be the constitution of the ideal judge, it is not unreasonable to sup- 
pose that the minds of most judges work like those of other mortals, that is, 
having in various ways been unconsciously determined to decide one way or 
another, they look for and find reasons or precedents for such decisions. It 
was not a layman but a president of the American Bar Association who said 
that a judge may decide almost any question any way, and still be supported by 
an array of cases.” CoHEN, Law AND THE Soctal Orper 123-124 (1933). 

54 Cohen, Positivism and the Limits of Idealism in the Law, 27 Cou. L. Rev. 
237, 238 ( 1927). 

55 Frankfurter, Some Reflections on the Reading of Statutes, 47 Cot. L. Rev. 
527, 544 (1947). 

56 A Judge is not a legal slot-machine, but a human Ne gal eaten. op. cit., 
supra note 53, at 4; Frank, Are Judges Human? Rev. 17 
and 233 (1931) ; FRANK, Courts on TRIAL, 146-156, 405, rite (1949) ¢ STRYKER, 
Tue ArT OF Apvocacy 32 (1954). 
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also laughed, and said that he should be stoned in the street if 
it were known that, after listening with full consciousness to all 
the evidence, and following as carefully as he could all the argu- 
ments, he waited until he “felt” one way or the other.** 

More important than mental processes are the functions 
of courts and commissions. The economic relationships 
which have been grafted consciously into commission 
tasks have already been mentioned. Technical capacities 
would be added if space permitted. The crux of the dif- 
ference between the two agencies was stated by an emi- 
nent lawyer-commissioner : 

[A commissioner] must not be too impressed by the legalistic 
atmosphere in which he moves or deluded by constant references 
to the quasi-judicial nature of his office. He is still an admin- 
istrator of a legislative function.** 
It should be noted that “dissatisfaction with the courts 
. was one of the principal motives which actuated 
Congress in setting up an administrative tribunal.” ” 
Professor Clemens has suggested that some of the antag- 
onisms of lawyers and judges to administrative regulation 
has arisen from a failure to comprehend the unique func- 
tions of a regulatory commission.” Appleby wrote that 
the “executive-administrative process is even harder to 
understand than the juridic, and the attorneys who would 
be contemptuous of laymen’s discussion of courts, lawyers, 
and their ways should be quick to avoid tourist judgments 
of the general executive process.” Courts and commis- 
sions are not mutually exclusive; rather they complement 
each other. Jerome Frank put it this way, “[A]s judges 
and administrative commissioners have different jobs to 
do, it is unintelligent to pit them against one another. 


57 Wa.LLas, THE Art oF THouGHT 119-120 (1926). 

58 Schwartz, The Masks of a Public Utilities Commissioner, P. U. Fort. 177 
to 182 at 182 (August 19, 1954). Another authority insisted: “The commis- 
sioners are not judges, but are administrators given the task of making a law 
work.” Quoted in HeErrinc, op. cit. supra note 15, at 102. 

59 HENDERSON, op. cit. supra note 43, at 100; CusHmaNn, THE INDEPENDENT 
Recutatory Commissions (1941). 

60 CLEMENS, op. cit. supra note 21, at 419. 

61 ApPLEBY, op. cit. supra note 19, at 87. 
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They should not be competitive.” * And Professor Gell- 
horn can be quoted pertinently on this same point: 


Administrative agencies have been devised to concentrate their 
attention upon phases of work somewhat alien to the basic func- 
tions of courts and legislatures. And from their concentration 
have developed the special knowledge and special skills which 
characterize the administrative process at its best.®* 

A major difference in court-commission analogies is the 
great variation between the ambit of administrative dis- 
cretion assigned to a commission and the area of judicial 
discretion delegated to the courts. For one example, the 
intensity of public regulation rests largely with a commis- 
sion, but with the judiciary this depends upon independ- 
ent enforcement officials. Courts and commissions inter- 
pret and apply existing law to specific cases, but commis- 
sions are very often called upon to extrapolate in the 
political arena. The administrative process contains wide 
and flexible variables and degrees of choice which will 
be resolved in part through a political process of com- 
promise; but judicial discretion is narrower in range, 
more ministerial in nature—which will be resolved large- 
ly by legal precepts as interpreted by judges—but never 
decided by simple political expediency. The writer con- 
siders a commission more like a permanent court of arbi- 
tration than a law court. The statutes seldom establish a 
dichotomy between what a utility company can and can 
not do; it is the duty of the regulatory commission to 
resolve a policy-making conflict within its allowable 
sphere of inexactitudes. The point is that all regulation 
is discriminatory, if not arbitrary.“ Its validity depends 
upon its reasonableness under the particular set of fact 
situations and circumstances. Aside from the judicial 
limit of confiscation, reasonableness is not a legal matter, 


62 FRANK, Op. cit. supra note 37, at 139. 

63 GELLHORN, Op. cit. supra note 30, at 7. 

64 Administration “is governed by ends rather than by rules. It is personal. 
Hence, it is often arbitrary, and is subject to the abuse incident to personal as 


contrasted with impersonal or law-regulated action.” Pounp, Proc. Am. Por. 
Sct. Assn. 222, 232 (1907). 
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but one of value-judgments and policy decisions. A 
large segment of regulation is an integral part of the po- 
litical process. At times they are indistinguishable. Pro- 
fessor Dickinson early recognized this: 


Administrative tribunals do not have that independence from 
government which is one of the traditionally prized guarantees 
of the justice administered by our common-law courts. Their 
adjudications, taking place as the very part and parcel of the 
process of government, are exposed to the influence of all the 
political forces which act upon government.®* 


Commissions have been regarded as administrative 
agencies for so long that they have become such from 
usage as well as by law. However, their legislative con- 
text deserves further consideration in stressing their polit- 
ical functions. In the sense the commissioner may be 
compared with the legislator. An argument can be made 
that each commission is a little economic parliament 
operating as an arm or agent of legislative authority with- 
in an area of administrative choice.” The fact that com- 
missioners are directly elected in several states helps to 
sustain this thesis. More important, however, is a grow- 
ing awareness that in recent years the major portion of 
state regulation is that of rate making.” And rate making 
is construed by the courts as a legislative and not a judi- 
cial act. Hence, the legislative, and therefore the polit- 
ical aspects of commission work are in the ascendency. 


65 DICKINSON, ADMINISTRATIVE JUSTICE AND THE SuprEMACY oF Law 36 
(1927). See also, BERNSTEIN, supra note 17; and Le1sERson, ADMINISTRATIVE 
RecuuatTion (1942). 

66 GLagseR, OuTLINEs oF Pustic Urmiry Economics 251 (1927). “The 
powers exercised by administrative agencies are legislative and not judicial in 
their nature.” Clintonville Transfer Line v. P.S.C., 248 Wis. 59, 21 N.W. 2d 5, 
11 (1945). Adams saw the commission as an excrescence of the legislative com- 
mittee. ADAMS, op. cit. supra note 5, at 109-110. 

67 Schwartz, supra note 58, at 178. 


68 Village of Saratoga Springs v. Saratoga Gas, Electric Light Power Co., 
191 N.Y. 123, 83 N.E. 693 (1908) ; City of Detroit vy. P.U.C., 288 Mich. 267, 286 
N.W. 368 (1939) ; Hughes, C. J., “The fixing of rates is a legislative act.” St. 
Joseph Stockyards Co. v. United States, 298 U.S. 38, 50 (1936). Previously 
the Court called rate-making a legislative rather than a judicial function be- 
cause rates are fixed as a whole and the action looks to the future instead of to 
the past—the generality of law. Ohio Valley Water Co. v. Ben Avon Borough, 
253 U.S. 287 (1920). See Dickinson, op. cit. supra note 65, at 17ff. 
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In the final analysis, much of the top echelon work in 
regulation has become a political rather than a semi- 
scientific process, a discretionary rather than a ministerial 
act. In rate regulation, for example, there is a zone of 
reasonableness within which judgment, if not confiscatory, 
is free to operate. Decisions cannot, however, depend 
upon the whim, caprice, or arbitrary will of the commis- 
sioners. The range of administrative discretion is always 
subject to this proviso: the commission must adhere to 
and comport with the statutory directives and encum- 
brances. Thus, no commission has unfettered and untram- 
meled power to transgress or alter the laws it is required 
to administer; whenever it attempts inordinancy, or disre- 
gards the statutes, appellate reversal is a consequence. 
It can improvise intra vires only within the limits del- 
egated to it by legislative authority. It can determine the 
direction, but not the goal. Those limits are confined to 
a residual expedient beyond adjudication which requires 
political judgments. This precept recognizes that the 
distinction is not always clear-cut and that often a penum- 
bra exists between the two.” The commission may be said 
to operate on a leash, the length of which is determined 
by legislative authority, advisedly influenced by the ex- 
ecutive, and checked by the judiciary. Within its own 
perimeter, the commission is not supposed to be objec- 
tive.” The distinction is one between matters of basic 
or general policy and matters of honest commission judg- 


69 Here is an example of a borderline situation which the present writer con- 
siders ultra vires: “As courts and lawyers well know, many a strained and arti- 
ficial conclusion will flow from constant application of the frozen words of 
legislation to fact situations which were simply not thought of when the legis- 
lation was drafted, and the OPA rationing interpretations contain many illus- 
trations of this generalization. In fact actual amendment by interpretation 
sometimes occurred. But always there was a point beyond which lawyers, 
regardless of administrative urgings, refused to achieve results by interpreta- 
tion, a point at which they insisted on amendment.” Beuscher, Law-Taught 
Attitudes and Consumer Rationing, 1945 Wis. L. Rev. 68-69. 


70 An eminent legal scholar has noted that the legislative standard given to 
commissions “has limits, apart from specific statutory ones, that are intuitively 
perceived. . . . The intuition to which they appeal is sometimes . . . that of 
expert, trained intuition, as in the case of reasonable public utility rates.” 
PATTERSON, op. cit. supra note 52, at 273. 
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ment. The commissions have wide, even though limited, 
latitude in administering the law vigorously or compla- 
cently. They likewise make factual determinations and 
subordinate, but nevertheless important, decisions in 
granting charters and in the disposition of cases which 
are conscious policy articulates.“ Explanation of the 
regulative process may be clarified by an analogy with the 
armed forces. Congress determines policy and grand 
strategy as legislative prerogatives; strategy is determined 
by the commissioners as an administrative function; 
while the tactics or operations are delegated to the com- 
mission staff as a strictly executive task. 

It is a myth that the commissioner’s task on any level 
today is determined by ineluctable or inexorable logic as 
that of a judge presumably is; or that the major contro- 
versies arising before a regulatory panel are justiciable 
ones. When the Federal Power Commission decided to 
issue a license to the New York Power Authority for the 
St. Lawrence project, it made a political choice and ruled 
administratively on important regional power policy. 
Commissioners are called upon periodically to exercise 
their independent opinions on such perplexing questions 
as determining a reasonable rate of return, the current 
cost of money, and what constitutes adequate service—to 
cite only a few examples. These are not legal decisions, 
but human ones; they determine specific rather than 
general policies in regard to ultimate preferred regula- 
tory politics. Thus, regulation, by no stretch of the imag- 
ination, is processed by a strictly neutral technocracy. 
One example may be cited to show that sometimes, even 
in derogation of previous court decisions, an energetic 

71 The point is that the element of official discretion cannot be eliminated in 
free government. “That a government should strive to become a ‘government 
of laws’ is a worthy ideal, though one that it can never attain, and ought not to 
attain unqualifiedly. That a government should strive to become ‘a government 
of laws and not of men’ is unattainable because it is self-contradictory.” Part- 
TERSON, Id., at 101. The distinction remains an ideal; its value a symbolic one. 
Frank expressed it this way: “What we, in a democracy, must insist upon is 


a government of laws well administered by the right kind of men.” Frank, 
op. cit. supra note 37, at 9. 
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commission may achieve its own policy implications by 
resorting to ulterior means within its prerogatives. Com- 
missioner Lewis E. Gettle, then chairman of the Wiscon- 
sin commission, testified as follows: “We allowed an 8 
per cent return as a maximum for many years, and when 
we were finally through federal decisions compelled to 
accept spot reproduction value, we reduced it to 7 per 
cent; and we will still reduce it further if valuations 
go up.” 72 

Legislators, executives, or the electorates may want to 
obtain commissioner replacements in order to reorient 
the political direction of regulation. Hence, the political 
setting of public administration is ever recognized. In the 
appointment or election of commissioners, considerable 
weight invariably is given, concurrently, to the political, 
economic, and social views of the prospective commis- 
sioner before he is selected for the job. Thus, the climate 
of opinion in the jurisdiction is reflected in the composi- 
tion of the commission. Commissioners’ views must be 
commensurate with the predominant political philos- 
ophy.” For this reason, the chief executive and political 
leaders have some obligation to delve, with propriety, 
into the views of prospective nominees in order to coordi- 
nate and integrate the regulatory agency with the admin- 
istrative program of the majority party. 

Although judges and commissioners are both selected 
through some form of the political process, their political 
views show a further distinction between courts and com- 
missions. In states where both are elected, candidates for 


72 SmirH, Dow Linc, and Hare, Casas on Utiitry Law 380n (1936). 

73 Otherwise a commission would constitute irresponsible bureaucracy. On 
this point, Landis has said: “In the broad pursuit of its policies, to be effective 
it [administrative authority] must align its objectives with those pursued by 
the executive. The direction in which it moves within the narrow sphere of its 
activity has, in the last analysis, to be attuned to the general movement of politi- 
cal thought and will. Its function is to interpret for the complex situations of 
which it has charge and in which it is assumed to possess expertness, the mean- 
ing and impact of the broad program of the legislative and the executive.” 
Quoted in GELLHORN, op. cit. supra note 33, at 5-6. Anent this, Commission- 
ers Leland Olds and Thomas C. Buchanan were not reappointed to the FPC, 
nor James M. Landis to the Civil Aeronautics Board, because the public poli- 
cies they espoused were not in tune with those of the President and Senate. 
2 
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the commission often announce in their political cam- 
paigns the specific policies they will espouse or the views 
to which they will adhere if elected to the commission.” 
A successful judge, however, ordinarily does not declare 
his policies for the court unless in professional platitudes. 
Statutory requirements further delimit prospective judi- 
cial personnel; the range of choice is limited to lawyers. 
Finally, political expediency dictates higher standards 
for courts because of the greater prestige of the judiciary. 
And at some point in the political process, consideration 
is usually given to the wishes of a bar association and to 
the acceptability of the influential legal profession. 
While political and professional qualifications blend in 
the selection of both judges and commissioners, the for- 
mer predominates in the case of commissioners,’* while 
the latter is usually paramount in the choice of judges. 

The commissioner-staff relationship would be a com- 
plete study in itself, yet certain aspects require considera- 
tion at this point. The commissioner’s task, as an admin- 
istrator, is to get the job done.” An able administrator 
will rely upon his staff for the details; it is a manifesta- 
tion of weakness if he does not delegate considerable re- 
sponsibility to subordinates.” ‘The fundamental question 
now is whether a lawyer is required to perform the su- 
pervisory functions. 

At the outset, a commission makes certain assumptions 
in regard to the tasks confronting it. These assumptions 

7 For example, here is the platform of Attorney Paul A. Walker for election 
to the Oklahoma Corporation Commission: “His slogan in the campaign was 
‘enforcement of all the laws, fair rates for all utility consumers, conservation of 
natural resources, and a continuation of the fight to improve the freight rate 
situation in Oklahoma.’ He asserted that he did not think the Commission, as 
it was then constituted, was operating in the public interest, and promised, if 
elected, a change in policy and an improvement in personnel.” Emery, Pau 
A. WALKER OF THE FEDERAL COMMUNICATIONS CoMMISSION 40 (1945). 

75 SHARFMAN, op. cit. supra note 6, at 22-35; MAaNsFIELD, THE LAKE Carco 
Coat, Rate Controversy 148 (1932 

76 The commissioner’s function “is that of supervision, inquiry, criticism, and 
direction. He must be able to understand and interpret evidence and arrive at 
a clear judgment based upon the work done by others.” HeErrinc, op. cit. 
supra note 15, at 92. 


77 CopeELAND, THE EXEcuTIvVE AT WorK (1951); Brown, ORGANIZATION OF 
Inpustry (1947). 
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vary widely among jurisdictions, and may change abrupt- 
ly within the same commission when political changes 
affect its top personnel. Many commissioners, whether 
elected or appointed, have political tasks to perform for 
themselves or for the administration which chose them. 
It is usually essential that the staff perform the great bulk 
of the actual work. Occasionally the commissioners give 
personal attention to specific cases, adapting general prin- 
ciples to borderline and hard cases, thereby making reg- 
ulation flexible instead of rigorous. They more often 
have to decide conflicts of competing interests, to make 
compromises, and to see that circumstances are mitigated 
and edges dulled and assuaged. A lawyer’s training in 
conflicts is an asset. His contribution is enhanced if he 
obtained experience as a negotiator. —The commissioners 
exercise their own subjective judgment in making adjust- 
ments occasionally in areas which defy formulae. These 
are essentially value-decisions and _ policy-judgments 
which arise in novel situations. Responsibility for these 
political decisions within a legal frame of reference rests 
with politically chosen commissioners. Thus, the politi- 
cal sense of direction of a commission depends upon the 
particular individuals who constitute it, and upon their 
views how the public welfare is best achieved. 

In many state commissions, particularly the small and 
inadequately staffed ones, rate regulation has now become 
regimented according to a fairly regularized mathemat- 
ical formula which is subdelegated to the commission 
staff for execution. Scientific management and public 
administration experts have contributed many of the 
forms and techniques for assessment of properties. Com- 
missions have devised and adopted efficient and routine 
methods for listing and appraising used and useful prop- 
erty. Thus, a mechanical procedure has been substituted 
for analytical thought by means of which staff subordi- 
nates can carry forward, in familiar situations, a great 
many regulatory assignments. Commissions have pro- 
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mulgated important rules to which utilities must conform. 
It is the duty of the staff to calculate perfunctorily net 
investments, depreciation, and other determinants. These 
are scientific contributions at subdivision levels—regula- 
tory operations; they are nevertheless contributions 
where human behavior still counts. Here is an incisive 
observation: 

“One gets the impression that much of the attempted 
valuation was not absolute science, but well-intentioned 
surmising, based on quick judgments, the advice of pro- 
fessional accountants, the interpretation of profit and loss, 
and a mass of miscellaneous evidence.” * 

The late Joseph B. Eastman, for many years a member 
of the Interstate Commerce Commission, according to 
his biographer, quickly discovered that “the large major- 
ity of cases were handled by the chief examiner and his 
assistants up to the point where the issues were ripe for 
disposition by a division [1.C.C. segmentalizes a large 
portion of its work] or by the full commission. Some- 
times, indeed, a matter of considerable importance was 
assigned to an examiner for the entire handling from the 
beginning, and he supervised it at all stages up to its 
consideration by the entire body.” ‘Thus, the lawyer’s 
part as a lawyer in regulation is confined largely to the 
performance of procedural and semi-technical duties— 
collecting and collating data, selecting the pertinent facts, 
presenting alternative protocols, and making recommen- 
dations to commissioners. Nevertheless, subordinates 
who are not responsible for ultimate policy influence it. 

Hearings must be conducted with some reference to 
parliamentary procedure and rules of evidence. There 
is a strong presumption favoring attorneys for this work. 
The basic question now is whether, or to what extent, 
lawyers are essential for this task. 


78 Fuess, JosepH B. EASTMAN: SERVANT OF THE PHoPLE 165 (1952). 
79 Td. at 92. 
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Proceedings before a commission differ from court liti- 
gation. For one example, the utility companies, partic- 
ularly when prices are rising rapidly, carefully select the 
most opportune time to make their requests for rate in- 
creases. In some cases company officials decide it would 
be advantageous to wait for six months or a year before 
instituting proceedings, because they then could justify 
a higher increase. Contemplated changes in commission 
personnel, especially after an election upheaval, may be 
another timing factor. Companies are aware that they 
can wear out their welcome before the regulatory panel, 
and thus find it inexpedient to ask for small but frequent 
rate increases. They are also aware that the commission 
has a job to do, and will seldom rubber stamp the amounts 
requested by companies. Despite the “scientific evidence” 
the company adduces and offers to justify a new schedule, 
some Officials know that they will be fortunate to receive 
half that amount by way of compromise. Commissions 
often resemble juries more than courts in determining the 
amount allowed the company. 

On the public’s side of a case, small commissions with- 
out their own legal staff, usually draft a lawyer from the 
attorney-general’s office to prosecute. Seldom is he a 
specialist in public utility law or economics. His post is 
temporary, and he is successful if he can make some sen- 
sational jabs (often obstructive) for political and pub- 
licity purposes. Very rarely does the state present an 
affirmative case; usually it must be content in trying to 
confute salient parts of the company’s contentions. Legal 
political lights often present the rival cases. The com- 
missioners of a few states seem entirely untrained and in- 
competent to grasp the professional and theoretical testi- 
mony and exhibits of company rate-experts and agents, 
let alone pick flaws in them.” 


80 “Some courts and administrative agencies are so poorly equipped and 
poorly skilled by experience and training that it is ridiculous to expect them to 
exert effective control over private utility companies.” Lasswell and McDougal, 
supra note 3, at 258. 
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The hearings at which testimony is offered produce not 
scholarship but extreme advocacy, often with palpably 
incorrect conclusions. The technique often used in mak- 
ing out a “case” is to begin with an approximate conclu- 
sion, and then select “evidence” to support the desired 
result. Professor Mansfield wrote about one case wherein 
the company attempted to justify a higher rate per ton 
mile in order to obtain a specific new gross for the total 
mileage, but miscalculated from the beginning the mile- 
age involved. “Later in the hearing the error in mileage 
was corrected, and the carrier’s earnings from the existing 
rate proved to be . . . [more than the one requested ]. 
Nevertheless, counsel . . . summoning what nonchalance 
he could, simply boosted the ton-mile earnings figure they 
wanted to the . . . [sum] that the increased rate required 
when the proper mileage was used.”* At one recent 
hearing before a state commission, certain aspects resem- 
bled a political rally even though the commission is bound 
legally by rules and procedures of the superior court of 
that state. Even the formality of swearing in witnesses 
was ignored soon after the hearing began. Several poli- 
ticians made eloquent speeches, and hands were shaken 
all around. Opinions, conclusions, hearsay evidence and 
petitions were received.” 

Legal knowledge is only one, and seldom the most im- 
portant prerequisite to enable a commission to decide a 
case on the basis of the evidence. What is necessary to 
make a wise and judicious decision from the propaganda 
and counter-propaganda submitted is not knowledge of 
law so much as prudence and sagacity, with an awareness 
of propaganda techniques and skill in detecting them. 

After a commission has considered carefully all angles 
of a case and arrived at a conclusion which subsequently 
appears to be vulnerable to appellate reversal, a new 

81 MANSFIELD, op. cit. supra note 75, at 58-59. 

82 When a lawyer requested a more rigid adherence to rules of evidence, the 


Chairman stated that the Commission was not a law court, nor was the hearing 
a town meeting; he preferred to conduct it at a point between the two extremes. 
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technique has been invented to forestall judicial repudia- 
tion. Commissions have granted surcharge, or temporary 
surcharge, increases to the original order before appeal 
proceedings are instituted. Thus, a commission can cor- 
rect its own oversights or errors after its presumably final 
decision has been announced. While this device is meri- 
torious in the sense that it shows administrative flexibilty, 
it is also susceptible of political misuse to allow “what the 
traffic will bear.” Some commissions seem to vary their 
verdicts so that all are not in favor of the public or the 
utilities. A few state decisions reveal sophomoric essays 
and platitudes which appear to conceal preconceived 
results.” 

Legal knowledge and craftsmanship are extremely 
helpful at two separate areas in the regulatory process: 
(1) ruling on evidence at hearings, and (2) the writing 
of decrees and directives.** The crucial question is 
whether these are commissioner or staff functions. 

The legal rules on the admission and exclusion of evi- 
dence are prescribed for the commission by constitution 
or statute, but nevertheless the application of these rules 
to a particular situation requires training and experience 
in handling the intricacies of evidence. Most rules of 
procedural law and evidence, such as relevancy, material- 
ity, credibility, hearsay, form, and probative force are 
addressed specifically to lawyers; to most laymen they 
are among the mysteries of the law, accessible only to a 

83 Regulation in a few states borders on the ludicrous, and the agencies re- 
semble a public futilities commission. Here is one conclusion: “On the whole 
the record of these [state] commissions has not been good. Indeed, one writer 
[Macdonald] described it as hovering between the tragic and the farcical. .. . 
The story must be told in terms of personnel who have been incompetent, un- 
trained for their tasks, and primarily interested in using their positions for 
political advantage.” PENNOocK, ADMINISTRATION AND THE Rute or Law 93 
(1941). It is well known that in certain states utilities experts must testify in 
the vernacular before the innocent commissioners. 

84 Morstein Marx expressed it more generally as follows: “In orthodox 
thinking, the main tasks of the lawyer in public administration are divided into 
two basic functions. One is protective; he must safeguard his agency against 
legal challenge from the outside. The other is facilitative; time and again offi- 
cials need the expert in framing legal devices for the attainment of administra- 


tive ends.” Morstein Marx, The Lawyer's Role in Public Administration 55 
Yas L. J. 507 (1946). There are, of course, advisory functions. 
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chosen few. At some hearings, particularly on the na- 
tional level and in some states where regulation has 
reached advanced stages, the ruling on evidence must be 
made speedily, after objections by highly competent attor- 
neys. Recent practice, however, is simplifying these 
rules in many states. The admission or exclusion of cer- 
tain evidence may provide a basis for appeal and reversal 
of a commission opinion by a law court. Unless at least 
one commissioner is a lawyer or unless a staff attorney can 
advise the commission promptly, a battery of advocates can 
hamper a commission of nonlawyers. Or if a commission 
sends out only one member to conduct a hearing in the 
field, the lawyer-commissioner will draw the heavy travel- 
ing assignments. These observations lack universal appli- 
cation, however, because in many states hearings are more 
legislative than judicial in character*—equitable rather 
than legal proceedings. In others the rules of evidence 
are more honored in the breach than the observance. 

Because of the inconclusiveness of the prolific rules of 
evidence, however, a specific ruling, even by a recognized 
authority, may be overruled in court. How to react to 
evidence not wholly irrelevant but of doubtful probative 
value is baffling both to specialists and amateurs; courts 
themselves sometimes disagree. Wigmore urged that we 
put our trust in men and minds rather than rules.” Hence, 
common sense is a prime requisite. 

Courts view the problem so pragmatically that it is 
surprising how well a nonlawyer-commissioner on a small 
commission can preside on his own. The mere er- 
roneous admission or exclusion of evidence will not, 
ipso facto, invalidate a commission order. The liti- 
gant must show affirmatively substantial prejudice in 


85 “Hearings before the Public Service Commission . . . are legislative in 
character and while they are, because of the fact-finding powers of the com- 
mission, quasi-judicial, nevertheless they operate in the legislative field. 
the commission does not proceed as a court, and court practice and court rules 
do not apply to an administrative hearing unless made so to apply by the stat- 
ute.” Gateway City Transfer Co. v. P.S.C., 253 Wis. 397, 34 N.W. 2d 238, 
242, 243 (1948). 

86 Wicmore, 1 Evmence § 4b (1940). 





LAWYERS AS REGULATORY COMMISSIONERS 413 


relation to the error of admission or omission and the 
decree of the regulatory tribunal.” Even if an 
amateur made all decisions on evidence in a case by 
the flip of a coin (as one ex-commissioner sometimes 
did) the probabilities are two to one that such rulings on 
admissibility will not be overthrown. First, the law of 
averages gives the amateur an even chance on the correct- 
ness of his decision. Second, there is an even probability 
that the disposition of the entire case will be in favor of 
the side against which the evidence ruling was made; 
hence the ruling will not be prejudicial to that side. 
Although a man with formal training in evidence has 
many advantages over the laity, some able lay-commis- 
sioners constantly have conducted hearings on their own 
responsibility. A smart administrator can acquire a 
working knowledge of the subject. Even when a commis- 
sioner is bound by rigorous adherence to legal procedure, 
the courts open up to any commission a wide latitude. 
Without approaching the French extreme, a rebuttable 
presumption in favor of the commission’s record can be 
established. Though unprofessional, and at the risk of 
beclouding the record with a residuum of impressions, a 
workable principle is—like that of judges—when in 
doubt, admit the evidence for what it is worth. A com- 
mission is often within its rights during its deliberations 
to exclude improper evidence if it shows in its opinion that 
the testimony was excluded from commission deliberations 
and that it was therefore not prejudicial to the verdict.” 
87 Damariscotta-Newcastle Water Co. v. Itself, 134 Maine 349, 351 (1936). 
“Furthermore, the bill of exceptions must show wherein the exceptant is 
aggrieved by the ruling of which he complains, and in addition he has the bur- 
den of affirmatively showing he has suffered substantial prejudice thereby.” 


Public Utilities Commission v. Gallop, 143 Maine 290, 296 (1948). And deci- 
sions cited therein. 

88 Even on some of the better national commissions “records filled with hear- 
say and irrelevant claptrap have been permitted to run to tens of thousands of 
pages.” Pusey, Bic GoveERNMENT 193 (1945). Nevertheless, the common law 
rules of evidence in jury trials need to be relaxed reasonably in administrative 
hearings. 

89 For a judicial example, the Supreme Court admitted FPC testimony on 
reproduction cost, but refused to consider it in arriving at its decision. Federal 
Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944). 
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But if proper evidence was excluded from the record, the 
tribunal has lost this safety device. Then again, another 
aid is that evidence deemed irrelevant one day in a hear- 
ing may warrant admission later. Evidence offered a 
commission differs in degree from that presented to a 
court in that the greater portion of primary evidence a 
commisison receives is statistical and documentary and 
thus easier to handle. Oral evidence and cross examina- 
tion are usually of secondary importance in administrative 
practice. In the most important national and in some 
state agencies, commissioners do not listen to any testi- 
mony; trial examiners handle all witnesses. 

Legal training is a distinct asset in writing commission 
opinions. However, a large number of commissions do 
not resort to full opinions.*” Most commission decrees 
are written in legal rather than popular terminology in 
order to avoid vulnerability to equivocation and assure 
plain meaning and concrete reference. They are review- 
able by courts, and they must be clear. But these prin- 
ciples are of less consequence between a small commission 
and its clientele, where informality often prevails, than 
with a large commission; the same may be said of a 
legislature and its laws of more general application. 
Commissions usually take generic pride in the craftsman- 
ship of their edicts. The writing of decrees is a skilled 
clerical task, akin to the work of a bill-drafting or legisla- 
tive research agency, but less meticulous. The commis- 
sioners decide what is to be done, and the staff lawyers 
conduct the hearings and write the decrees. These highly 
specialized techniques and skills can be done effectively 
and less arduously by the lawyers. But here again, the 
hypothesis is advanced for these technicians to be on tap 
rather than necessarily on top.” 


90 Even where the commission does utilize formal opinions, the commission- 
ers, like judges, are prone to rely heavily on excerpts from the brief of counsel. 

%1 “We must have specialists. But we must democratize them. We must see 
to it that they do not, in an authoritarian manner, repel novelties. We must, 
too, subject the experts to constant criticism by the laity.” Frank, The Place 
of the Expert in a Democratic Society 16 Put. Sct. 3, 23 (1949). 
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The ability of a nonlawyer to serve on a commission 
with the aid of a legal staff has many parallels with the 
great contributions of laymen to the magnificent system 
of Roman law as it developed in the early stages. In 
the words of the greatest living authority on that subject: 
“.,. [I]t must be remembered that the judges (iudices) at 
Rome were not like our judges, professional lawyers, but 
laymen, more like our jurymen, except that they generally 
sat singly and belonged to the wealthier classes of the 
community. Such a judge, if in doubt as to a point of 
law, might very well wish to ask the opinion of a juris 
consult [who was a lawyer], and would be almost certain 
to follow the opinion when he got it, though during the 
republic, there was no compulson to do so.” Likewise, 
“Cicero, the most famous of advocates, repeatedly ad- 
mits his deficiencies in legal training, but explains that 
not much was required in court practice and that he 


could at any time get from a juris consult whatever was 
needed.” * 


Many lay commissioners can well be compared with 
the Roman praetor of whom one authority wrote: 


[He] was a middle-aged politician, making his way through the 
fixed course of political advancement. . . . His political career 
left little time for the study of law; . . . the praetor was not a 
judge, although his functions were judicial. He settled the pre- 
liminary stages of litigation, framing the precise issue between 
the parties and stating the law that must govern the decision. 
How could he discharge such duties without legal training? The 
truth appears to be that he leaned heavily upon the experts— 
the pontiffs at first and then the jurists—and constantly sought 
advice. The experts saved the praetor from erratic behavior 
in his fleeting tenure of office; he as an amateur, could see 
beyond the technicalities of legal procedure. . . . The praetors, 
judges, and advocates (oratores) were amateurs, whose knowl- 
edge of the law frequently resembled Ben Johnson’s “little Latin 
and less Greek.” * 


It is true, of course, that a smattering or superficial 
knowledge of a subject often is more dangerous than none 


92 Jotowicz, HistoricaL INTRODUCTION TO THE STupy oF RoMAN Law 92 
(1932). 

98 Sart, PotiticaL Institutions 194 (1938). 

94 Ibid. 
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at all. Yet a legal plumber can promote the vulgarization 
of regulatory law as effectively as a well intentioned but 
untrained layman. A good grasp of the basic elements, 
however, especially when expert advice is on call, along 
with training in other disciplines, provides a perspective 
which the specialist frequently lacks. In the same cur- 
rent of thought, Vinogradoff wrote: “Although the de- 
tails of legal rules are complicated and technical, the op- 
erations of the mind in the domain of law are based on 
common sense, and may be followed without difficulty by 
persons of ordinary intelligence and education.” * 


V 
LAWYERS AND THE IDEAL COMMISSIONER 


Any writer who attempts to establish the syllogistic 
criteria for an able commissioner is presumptuous. But 
some hypotheses, guideposts, and reflections can be sug- 
gested for what they may be worth. A recent consensus 
of several specialists who discussed the records of leading 
commissioners was that there have not been ten outstand- 
ing commissioners in the United States. The late Com- 
missioner Eastman was adjudged the leader in the field. 
One explanation is that the purview of regulation is so 
wide that protracted experience on a commission is in- 
valuable; yet tenure in these and other political appoint- 
ments is brief. A more important explanation is that 
political qualifications alone are insufficient to make an 
able regulator. A more incisive criterion is the special- 
ist vocation which reaches into the affirmative work and 
drive of the full panoply of regulation. 


95 VINOGRADOFF, COMMON-SENSE IN Law 9 (n.d.). But a mere cursory con- 
sideration of a case by laymen-commissioners is apt to deprive litigants of due 
process. Professor Bernstein has written cogently: “In contrast to the great 
concern for formalizing hearings conducted by hearing examiners, the procedure 
at the commission level appears to be rather casual and frequently unsystem- 
atic. Commissioners may rarely read the whole record in a case. Discussions 
at the meetings of commissioners seem to be very informal and initial decisions 
may be made by members who have not read a substantial portion of the record 
or studied the documents prepared by the staff summarizing the issues and 
evidence.” Bernstein, supra note 17, at 319. 
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Because regulatory administration today has such a 
multi-dimensional scope which requires a synthesis of 
contributions from technical specialists in many diverse 
public callings, the writer believes that the ideal commis- 
sioner, like the city manager, usually should be the “gen- 
eralist” rather than the legal or technical specialist. 
Training in law, engineering, accounting, and business 
are helpful, but a specialist in any one of these disciplines 
needs a much broader knowledge than his special field 
of competency to possess a comprehensive understanding 
of the regulatory process. The ablest commissioners will 
be preoccupied with the forest more than with the trees. 
They should primarily be endowed with critical minds, 
command of ideas, common sense, and keen perceptives. 
They must be men of unimpeachable character who are 
able to delegate technical details to subordinates whose 
job it should be to interest themselves with the trees more 
often than the forest. The commissioner will be inter- 
ested in legal fundamentals only; he will leave the intri- 
cacies to staff attorneys. 

Forrestal has emphasized the need for broad general 
training for the public service in the British tradition, as 
opposed to the French and German reliance on special- 
ized education. He saw a need “for the leavening influ- 
ence of practical and human experience and judgment 
on the specialized skills and vocabularies of the profes- 
sional government servant.” * 

The present writer makes out a “case” that some com- 
missioners should possess training in philosophy and 
theory. Men with vision and imagination have their 
place on regulatory panels. They often make better “gen- 


96 “T have observed what seems to me to be some imbalance in the predomi- 
nance of statisticians, lawyers, and economists in our government as contrasted 
to the number of men drawn from a more general experience. Training in the 
categories I have named is useful, but I suggest that sometimes people with such 
specialized training tend to rely too much on the techniques of their training to 
the detriment of practical solutions.” Forrestal, Managing The Public’s Busi- 
ness, McLean (ed.), THE Pustic Service AND UNiversity EpucaTion 236, 
240-241 (1949). 
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eralists” than the “practical” man. When a new commis- 
sion is instituted or when a new industry is put under 
regulation, the commission must proceed on legislative 
aspiration and on a theory.” This must be translated, in- 
terpreted, and applied to agency programs. Dynamic 
commissions are constantly peering into untried ventures 
under the law, experimenting with heuristic principles, 
finding modern ways to tackle and solve both familiar and 
unfamiliar problems. They also have an advisory func- 
tion to perform, suggesting to the established legislative 
authority desirable changes in the law in the light of com- 
mission theory and experience. Unfortunately many 
state commissions are content merely to follow the leaders, 
but many more are ever trying to improve their techniques 
and pave the way for fresh approaches. Hence, the cre- 
ative, rather than the matter-of-fact mind, will make a 
greater contribution to energetic administration. One 
must attribute much of the popular distrust of theorists 
and academicians from the ivory tower to that caused by 
mediocre muckrakers who fail to grasp creative analysis 
or comprehend the importance of research. They dismiss 
scholarly concepts as impractical, but do not refute them 
with reason or logic.” The writer’s plea for a sprinkling 
of theorists on a commission is not confined to attorneys; 
it could apply equally as well to many other erudite men. 
Professor Gellhorn has lauded the performance of 
“generalists” or academicians instead of the so-called 
“practical” men on the National War Labor Board. He 
attributed their superiority particularly to their broad 
background and wrote: 
[Their superior performance may be ascribed] to the fact that 
their training has involved mastering of extensive textual mate- 


97 “No one, no matter how intent on being practical, can get along without 
theories. For theories induce much practice, good or bad; and any practice 
usually, sooner or later, gives rise to some theory, explicit or implicit.” FrAnx, 
op. cit. supra note 56, at 192. 

98 “What is wrong in practice must be wrong in theory unless the theory 
itself is wrong. And if our theory is wrong it is certainly more intelligent to 
set it right by making appropriate qualifications than to attempt blindly to cling 
both to the theory and to the fact that contradicts it on the pretext that theories 
and facts belong to different worlds.” Conen, A Prerace To Locic 174 (1944). 
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rials, objective appraisal of evidence, analysis of competing propo- 
sitions, and facile acquisition of experience at second hand. . . . 
The significant thing to remember about the “experienced” and 
“practical” men of industry and labor is that their experience is 
almost inescapably narrow, and they are “practical” only within 
the limits of that experience. . . . [The “generalists”] have, 
with few exceptions, little “practical experience” in running a 
business or in managing a labor union, but most of them have 
had much really practical experience in finding out the answers 
to the things they do not know at first hand. 


While a commissioner need not be an intellectual to 
attain eminence, it is helpful if he is “aware of the uses 
of scholarship.” *” 

If the hypothesis is accepted that modern regulation 
needs men of broad attainments instead of specialized 
training, the lawyer-commissioner deserves his position 
because law and its practice have provided him with a 
macroscopic outlook or he may also possess desirable 
qualities as an individual. Unless the United States 
adopts the British practice of educating an administrative 
class of “generalists,” the legal profession will continue 
to contribute a large and influential segment of commis- 
sioners. One basis for this prediction springs from the 
observation that “the law is an expression of the larger 
cultural stream within which it occurs.”** A second 
reason is that, especially in the leading private law 
schools, a highly competitive admission procedure re- 
cruits the better students and keener minds. Mr. Welch 
observed : 

[ Members of the bar have] at all times betrayed enormous versa- 
tility. The greatest value of legal training to the individual, ac- 
cording to one jurist, is that it makes him see the other fellow’s 
viewpoint. It also indicates a sense of accuracy not only in the 


use and force of words but in the use and force of actions as 
well,2° 


99 GELLHORN, THE TERMINATION Report oF THE NATIONAL War LAasor 
Boarp. Industrial Disputes and Wage Stabilization in Wartime. Vol. 1, 622 
(1945). 

100 Forrestal, supra note 96, at 239. 

101 RoBINSON, LAW AND THE LAwyeErRs 232 (1935). 

102 Welch, supra note 1, at 807. It is sometimes alleged, and not always 


facetiously, that some law schools train their students to be judges rather than 
lawyers. 




















420 





THE GEORGE WASHINGTON LAW REVIEW 


Legal education combines theory and practice. The 
first-year course in contracts invariably deals with indi- 
vidual choices and desires; it shows the student mistakes 
other people have made and how to profit from them. 
The lawyer is thus adept at acquiring experience at second 
hand and at pragmatically applying legal principles to 
concrete situations. Out in practice he obtains greater 
skill and problem-solving ability in dealing with people, 
in coping with new situations, and in thinking his way 
forward regarding what ought to be done. Part of a 
lawyer’s success depends upon his versatility and adapta- 
bility. Even the country lawyer must think on his feet, 
analyze alternative courses, and predict consequences. 
Many young lawyers with Wall Street firms are given 
considerable responsibility early in their careers. The 
trial lawyer also becomes a temporary expert from intense 
concentration on specific subject-matter by obtaining a 
grasp and understanding of varied areas of knowledge.*” 
Lawyers are becoming total professional advisers to their 
clients, counseling them not only on law and its applica- 
tion, but also on a plan of action, conduct, “public rela- 
tions,’ and sometimes writing press releases..°* An ex- 
cellent illustration may be found in the case study on the 
disposal of the aluminum plants.*” Attorneys were asked 
to advise not only on technical contracts, but also how to 
reconcile competing political considerations, how to de- 
velop a course of action, and how to present the policy 
implications to the public. Thus, legal professional 





103 ReyNoLps, Courtroom (1950); Borgmn, Triat Jupce (1952); StryKer, 
op. cit. supra note 56. 


104 The lawyer “must handle negotiations and give counsel involving knowl- 
edge of trade habits and customs. Almost every lawyer, these days, does some 
sort of negotiating and counseling. Lawyers also advise government adminis- 
trators, legislators, business executives, or labor leaders, in the making of poli- 
cies. Such activities, again, call for knowledge of the mores, for wisdom as to 
how the mores should be desirably modified, shrewd judgment as to what 
oem are likely to be socially developed.” Frank, op. cit. supra note 56, at 


105 Stein (editor), Pustic ADMINISTRATION AND Policy DEVELOPMENT 315- 
361 (1952). 
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activity more than the bare bones of legal training develop 
the lawyer into a multi-dimensional individual. 
Professor Beuscher takes a similar view—lawyers in 
government staff capacities are very influential in policy 
formation. His comments were based on a group of 


young lawyers recruited from the best law schools of the 
country: 


A lawyer in government is frequently treated by his administrator 
as just another adviser along with the economic and public rela- 
tions experts. Very frequently, though, just as in private prac- 
tice of law, the lawyer in such a group actually functions as more 
than a mere oracle which nods when it’s legal and shakes his 
head when it isn’t. He is apt to be found trying to resolve clash- 
ing opinions by defining and crystalizing the issues involved. 
He will also function as a summarizer of the pros and cons 
and very often he will be found taking sides, making value judg- 
ments about policies which have no possible legal implications. 
There has been a strong tendency to assume that three years in 
law school making value judgments about decided cases and the 
training and experience in handling “facts” originating out of 
thousands of small patches from the whole economic and social 
warp and woof have given to the lawyer a training in social 
objectivity and in analytical thinking superior to that of ordinary 
college-trained men. In many agencies this attitude goes un- 
questioned usually because the lawyer is answerable directly to 
the administrator who works closely and intimately with “his 
lawyer.” 1° 


Because it opens up broad horizons, the study of law 
is one of the most expedient pivotal points for entrance 
in the public service.” Edward S. Robinson claims law- 
yers are a profession of social engineers. “They are spe- 
cialists in social arrangements. . . . In a way the lawyers 
are anelite. Most of our political leaders are taken from 
this profession and the technical language of political life 
is the technical language of the law. . . .”** Roscoe 
Pound has written: 


[B]esides producing practitioners and competent business advis- 
ers, it should be the function of a law school to train men who 


106 Beuscher, supra note 69, at 74. 

107 For example, Commissioner Walker deliberately chose a legal education 
as preparation for a public career. EMERY, op. cit. supra note 74, at 17. 

108 ROBINSON, op. cit. supra note 101, at 4-5. The concept of social engineer- 
ing, however, is apt to envisage human beings as nonhuman, mechanized enti- 
ties. FRANK, op. cit. supra note 56, at 217. 
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will become judges, legislators, teachers of law, and writers on 
legal subjects; to train those upon whom the public will rely for 
sound advice and criticism about legislation and the legal aspects 
of political affairs; and those who can carry on investigations 
of the problems of legal adjustment of human relations and of 
how such problems can be solved effectively.’ 


A lawyer trained in this manner would be an asset to a 
commission and to many other branches of the public 
service. The validity of Pound’s ideal in relation to the 
ideas here discussed depends upon the number of law 
schools offering such training, and the number of com- 
missioners who profit from it.” 

Much of our legal education, however, has been under 
severe indictment. It presumably accentuates a negative 
mind steeped in obstruction. Professor Herring has 
quoted two authorities to the effect that legal education is 
not of much real use to an administrator.™ It is also con- 


tended that law has a narrowing influence. A British 
authority has stated his opinion: 


Lawyers should . . . be employed preponderantly in their 
purely professional capacity and personally I would come very 
near to regarding expertise in law as a positive disqualification 
for a type of administration which requires a man to be a wise 
manager with a wide general outlook and culture, and who is 
concerned much more with arriving at sensible working agree- 
ments than at the narrow and exact legal truth. Of course his 
sensible working arrangements must have regard to the legal 
possibilities but he can easily get from lawyers expert advice 
as to whether what he wants to do is likely to be challenged in 
the courts.?** 


109 Brown, op. cit. supra note 17, at 65-66. 


110 Here is an important opinion: “Those comparatively few students of 
those comparatively few law schools who do learn to recognize the great gap 
between worldly problems and legal principles . . . can become extremely useful 
citizens. They have been trained to look at every legal problem as what it 
really is—a practical problem in the adjustment of men’s affairs.” Rope, 
Woe Unto You, Lawyers 221 (1939). For professional training of current 
commissioners, see Note 4, supra. 


111 HERRING, op. cit. supra note 15, at 42. Many law schools have rectified 
their curricula since that was written. Unfortunately, however, it is extremely 
difficult to set up a norm of legal education which is typical of the many com- 
petitive schools. Relatively few treat law as a philosophical ar scientific study 
of a social institution. 


112 Gricc, THe British Civic Service, McLean (ed.), The Public Service 
and University Education, 147, 156 (1949). 
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Another limitation on the effectiveness of lawyers as 
commissioners is that many law schools do not offer the 
specific courses which pertain to regulation. Many able 
faculties stress the practical bread-and-butter courses of 
private law, the useful as opposed to the elegant and theo- 
retical side of public law. With the exception of consti- 
tutional law, only rarely does the student receive solid 
instruction in such elective luxuries as public utility law, 
administrative law, jurisprudence, trade regulation, law 
in society, or accounting for lawyers which commissioners 
can use.”* And an unusually well trained law graduate 
might become commissioner without advanced work in 
public utility economics, transportation, or public admin- 
istration. This possibility is documented by an opinion 
of an ex-commissioner, who favors lawyer-commissioners, 
but who stated : 

Some practice before the commission is very technical, and, to 
be plain spoken, few attorneys have the specialized training 
required either to present or defend some types of cases arising 
before the commission. This statement is not made from the 
viewpoint of a superiority complex, but the inherent nature of 


the subject matters frequently requires much knowledge or un- 
derstanding of subjects extraneous to law school curricula.’ 


Many law schools stress procedure, sometimes at the 


5 


expense of substance.’ Wrangling over abstruse points 
may become all-important. Administrative law, for ex- 


118 These courses are dismissed by the “bar exam” schools on the grounds that 
they are theoretical, doctrinal, and impractical for private practice. Neverthe- 
less, these offerings assist the student to obtain not only a long-sided attitude 
but also stimulate and help to develop a flair for and insight into the law and its 
philosophical implications. Then the student more readily can become familiar 
with the several affinitive fields which may be required for regulation. 

114 Boyle, supra note 22, at 107. 


115 Appleby mentions “the normal expert tendency to elevate technique over 
purpose.” APppLEBY, op. cit. supra note 19, at 152. However, an eminent scholar 
insists that procedure and substance are indistinguishable. Procedure elicits an 
institutional approach, wherein political, economic, and social institutions within 
which the law operates are studied and evaluated. “The tendency of all modern 
scientific and philosophic thought is to weaken the distinction between substance 
and attribute (based on a simile of a man in his clothes) and to emphasize the 
importance of method, process, or procedure. Students of legal history know 
the truth of the statement that ‘the substantive law is secreted in the interstices of 
procedure ;’ nor need practioners be reminded how frequently changes in pro- 
a“ affect the substantive right of parties.” CoHEN, op. cit. supra note 53, 
at ‘ 
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ample, centers largely on problems of procedural due 
process, uniform procedure, and judicial review. The 
great majority of embryo lawyers possess inquiring minds. 
Yet the dearth of “why” questions is surprising even in 
some of the leading law schools. Course work teaches 
students to think for themselves, but it is often circum- 
scribed by dogmatic or authoritarian precepts. The stu- 
dent’s academic success is frequently evaluated on his 
capacity for the exercise of pure logic and snap judg- 
ments under the pressure of a single examination; rarely 
are careful reflection and considered opinions weighted. 
Only in such luxurious areas as jurisprudence and law in 
society—courses which look in from the outside and ig- 
nore correct legal doctrine—do social causation and 
teleology serve as major approaches. Perhaps much of 
this is inevitable, because law is a more tangible field 
than, for example, political science. Social scientists, on 
the other hand, have fewer immutable precepts to guide 
their thinking—their minds are trained more toward sys- 
tematized insight and trend thinking than static and sys- 
tematized concepts; to them legal impasses can be by- 
passed with empirical research and interdisciplinary anti- 
dotes. Recent attempts, noted in Part III, to break down 
and blend the barriers between law and other disci- 
plines by means of intercommunication and interaction, a 
sort of intellectual osmosis, are a hopeful sign.“* A com- 
partmentalized or taxonomic approach indicates defec- 
tive training programs, which are bridged by the aptitude 
and intelligence of individual commissioners. 

The ideal legal training for commissioners involves the 
aims and objectives of legal education more than those of 
specific courses and methodology. Although the goals 
vary widely, the great majority are oriented toward legal 
skills and crafts for private practice; in relatively few 


116 Random examples: KirsHEN, EssAys in LecAt Economics (1932); 
TIMASHEFF, AN INTRODUCTION To THE SocioLocy oF Law (1939) ; LLEWELLYN 
and Hogese,, THe CHEYENNE Way (1941). 
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law schools is policy-determination stressed from the 
point of view of public interest. A new movement in 
that direction, if it proved practical,”” seems challenging 
as a means of training commissioners and other public 
men. The main tenet is that legal education should “be 
conscious, efficient, and systematic training for policy- 
making. The proper function of our law schools is, in 
short, to contribute to the training of policy-makers for 
the ever more complete achievements of the democratic 
values that constitute the professed ends of American 
policy.” 118 

But a legal education has no monopoly on this training. 
Some laymen, too, are logicians—trained to think analyti- 
cally and objectively, and to weigh values. Men on the 
“fringe of law,” who are familiar with public law and 
jurisprudence and whose previous experience has been 
affiliated closely with regulation, qualify as learned and 
enlightened laity even though they are ineligible for mem- 
bership at the bar. An ingrained sense of justice and 
natural reason have certain advantages over legal reason- 
ing—judicious rather than judicial temperament. A bril- 
liant amateur like the peerless Eastman is a case in point. 
With only one year of formal law-school training, his 
ingenuity and legal flair enabled him to more than hold 
his own with top notch lawyers in the regulation of rail- 
roads.” 

Francis X. Welch made out a good case for having one 
lawyer-commissioner in order to provide a balance of tal- 
ents. A nonlawyer-commissioner of many years’ experience 
has written the author in the same vein, but warns of prac- 
tical danger of too many lawyers: 


It has . . . been my experience that, while a lawyer or two is 
likely to constitute a valuable asset to a regulatory agency, too 


117 Perhaps this is indicative of a sophisticated stage of legal culture, or an 
effort to train legal highbrows. One danger of such a program might be to 
inculcate into irresponsible minds the concept of flouting the law and an above- 
law ego. 

118 cenit and McDougal, supra note 3, at 206. A blueprint for such a pro- 
gram is contained in this thought-provoking article. 

119 Fuss, op. cit. supra note 78, at 50-51. 
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many lawyers on—as well as before—commissions are likely to 
result in time consuming complications rather than expedition of 
the work in practical terms. Furthermore, they are not unlikely 
to try to substitute their own personal views concerning legal 
issues for those presented to the commission by its legal staff, 
which is not always a happy or constructive development. 

The Fesler study was not enthusiastic about categorical 
compartmentalization of a commission, such as one law- 
yer, one engineer, and a business jexecutive or economist. 
The proposal “will cease to provide for that free interplay 
of minds that underlies the whole concept of the commis- 
sion form of organization.” *”° Inasmuch as commission 
decisions are in large part poltical compromises, the pres- 
ent writer agrees with Professor Gellhorn that a com- 
mission of different professions can act as a unit, contrib- 
uting special vocational experiences and process ap- 
proaches toward a logically coherent course of action, 
rather than irreconcilable views.” 

It is submitted that the incongruous irresponsibility for 
legal staff work between two adminstrative agencies 


should be avoided by coordinating and integrating law- 
yers within a commission. —The New Mexico Corpora- 
tion Commission is a case in point. Until recently it lacked 
a staff attorney, and was required to rely upon outside 
assistance. Professor Weihofen has deplored this ar- 
rangement: 


The Attorney-General does provide an Assistant Attorney-Gen- 
eral to handle the most important cases. In the past, this has 
on occasion been of less than no help. In one recent case, the 
assistant attorney-general handling the case did not even put 
the inspector on the stand. It is generally believed in the Com- 
mission that the case was deliberately “thrown” for political 
or other improper motives.*** 


The postulate for the “generalist”-commissioner is not 
an absolute value. A “generalist” with nothing but super- 


120 FEsLer, op. cit. supro note 23, at 8. 

121 GELLHORN, Op. cit. supra note 30, at 138n. 

122 WEIHOFEN, REPORT TO THE COMMITTEE FoR STUDY AND RECOMMENDATION 
oF REORGANIZATION OF THE EXECUTIVE BRANCH, STATE oF NEW MEXICO ON THE 
CorPoRATION COMMISSION AND THE Pustic Service ComMIssion 29, 74 
(Mimeo., April, 1952). 
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ficial ability is like Veblen’s concept of “trained incapac- 
ity.” If Dean Appleby’s statement is universal that “the 
politician is the pre-eminent practicing generalist in dem- 
ocratic government,” ** it might be argued that profes- 
sional politicians make the best commissioners. The need, 
however, is for a balance between professional qualifica- 
tions and political acceptability. Commissioners pre- 
occupied with politics would be political sinecures—as 
they are now in too many states. The point is that politics 
is presumably within the comprehension of all, but that 
public utilities is a specialized field. 

The evidence indicates that regulatory administration is 
becoming a distinct profession in itself. If so, the lawyer- 
commissioner is, in reality, a layman. The National As- 
sociation of Railroad and Utilities Commissioners, a pro- 
fessional organization, is growing in prestige and influ- 
ence. Highly reputable professional magazines, and a 
growing amount of professional research are steps in the 
same direction. And recently the Eisenhower adminis- 
tration has appointed several commissioners from state 
agencies, suggesting a career in the field. Such commis- 
sioners as Maltbie, Meyer, Eastman, and Lilienthal were 
not lawyers, yet they were professional regulators. Many 
of the lawyer-commissioners were successful partly for 
differential increments in their makeup which exceeded 
their knowledge of law. Only if this be true, can one 
consistently support the administrative process in its par- 
ticular sphere of competence. 

Law training, especially public law, retrospectively 
and prospectively, is one of the better foci wherein a 
commissioner can utilize previous knowledge for his pub- 
lic responsibilities. It is largely a matter of making the 
correct selections.“* The right lawyers can contribute 


123 APPLEBY, Op. cit. supra note 19, at 147. 

124 The following observation is entirely correct for national, if not for state 
commissions: “... [T]he lawyer-commissioners are coming, more and more, to 
be chosen for their familiarity with the practical problems with which the com- 
mission has to deal, rather than for their adeptness at The Law.” Ropett, 
op. cit. supra note 110, at 266. 
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both breadth and depth to administration, and a precog- 
nition of regulatory problems. Tandem concentration in 
law and public regulation constitutes a natural profes- 
sional sequence in correlated versatility. It is axiomatic 
that “a certain admixture of legal thinking is an essential 
element in the administrative process.” ** It is real, even 
substantial—but not paramount. The lawyer’s “talent for 
executive direction and management” are more relevant 
for commissioners “than his legal knowledge and expe- 
rience. . . . As in the case of government executives 
themselves, their success is generally commensurate with 
their capacity for developing a breadth of approach not 
typified in legal learning and skill alone.” *** The law- 
yer’s value on a commission, as well as in many other 
walks of his public and private life, will continue to 
spring from the belief that law is “a province of the life 
we call civilization . . .”;* and from the Holmes truism: 


“The practice of it [law], in spite of popular jests, tends 
to make good citizens and good men.” *** Meanwhile, 


law and other public callings will continue to contribute 
to an amalgamation of component talents which collec- 
tively and concurrently may forge regulatory administra- 
tion into a profession in its own right. 


125 Willcox, supra note 3, at 12. 

126 Morstein Marx, supra note 84, at 498, 499. 

127 COHEN, op. cit. supra note 53, at 165. 

128 Holmes, The Path of Law, 10 Harv. L. Rev. 457, 459 (1897). 
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LEGAL REQUIREMENTS FOR THE EQUIP- 
MENT AND DESIGN OF PRIVATE MOTOR 
VEHICLES: STATE ACTION AND 
NATIONAL PROBLEMS 


EDGAR H. BRENNER * 


The automobile is an integral part of the American way 
of life.’ Its common use upon which all of us rely con- 
fers many benefits, but these benefits are not unalloyed; 
the tremendous toll in death, personal injury and prop- 
erty damage resulting from its use detract from its de- 
sirability.*, Laws governing the design and equipment of 
private motor vehicles* are one aspect of governmental 
activity directed at the prevention and alleviation of 
automobile accidents.* These laws are at present inade- 
quate because (1) they are neither uniform nor properly 
enforced, (2) they do not require the use of safety design 
and devices known by automotive and safety engineers 
to be desirable for present use, and (3) their application 
in tort litigation where a motor vehicle from another 
state is involved is frequently irrational. 


* Member of the Bar of the District of Columbia; Attorney, Civil Division, 
Department of Justice; LL.B., 1954, Yale Law School. 


1 Thirty-one million families in the United States own automobiles. Avurto- 
MOBILE Facts AND Ficures 17 (1953). 


2In 1952 there were 38,000 deaths as a result of motor vehicle accidents, 
and 1,350,000 injuries. Accwent Facts, 43 (1953). Property damage in auto- 
mobile accidents was estimated at $1,500,000,000. Jd. at 13. The total economic 
cost of both property and personal injury accidents was estimated at $3,750,- 
000,000. Jd at 43. 

Automobile travel involves about two per cent of population time so that 
on a time basis traffic hazards are about twenty times as great as all hazards 
for accidental death and six to seven times as great for accidental injury. Text- 
book, c. X, pp. 1-2 (A textbook on traffic problems currently being prepared 
at the Bureau of Highway Traffic, Yale University, was made available to the 
author of this paper. References to the textbook are cited: ‘“Textbook.”) 


” 64. ” 64, 


3 The term “private motor vehicle”, “motor vehicle”, “automobile”, or “car”, 
as used in this paper, excludes trucks, buses, tractors, and taxis. The regulation 
of commercial transportation presents problems outside the scope of this paper 
because the federal government has partly occupied the field. See George, 
Alleged Conflict Between Federal Motor Carrier Act and Other Statutes, 22 
Rocky Mr. L. Rev. 13 (1949). 

* Other areas of governmental activity include, for example, driver licensing, 
traffic control, and highway design and construction. 
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The raising of the legal standards for automobile de- 
sign and equipment is desirable.’ Current interest in all 
phases of motor vehicle accident prevention gives hope 
that these standards may be raised at a faster rate than 
heretofore. But if new laws are enacted separately by 
each state, even if they were to make desirable design and 
equipment changes, their net effect could easily be to 
increase the problems derived from their lack of uni- 
formity and to retain the irrational application in tort 
litigation. This paper will discuss the situation as it now 
exists and indicate desirable statutory solutions. 


I 


THE NATURE OF AUTOMOBILE EQUIPMENT AND 
DESIGN REQUIREMENTS 


Laws regulating the design and equipment of private 
motor vehicles have been enacted by the various state 
legislatures. At present, however, there is no federal reg- 
ulation of either the use, design or equipment of private 
automobiles, though the constitutionality of such regula- 
tion has been assumed by the Supreme Court of the 
United States since the 1914 case of Hendrick v. Mary- 
land.® State statutes often provide that executive officers 
or agencies, such as motor vehicle commissioners, may 
make regulations to carry out the purposes of the stat- 
utes." Regulations properly made pursuant to the legis- 


5A decidedly conservative estimate is that “Engineering more safety into 
motor vehicles until all vehicles are as safe as the safest vehicle would produce 
a 5 to 10% decrease in accidents.” Economos, The Traffic Problem, Traffic 
Laws, and Traffic Courts, 2837 THe Annats 13 (1953); Mr. Economos notes 
a decrease in accidents, not a decrease in the severity of personal injury result- 
ing from them. 

In a study of fatal accidents made under the direction of Mr. DeHaven, 
Director of Cornell University Crash Injury Research, it was concluded 
that in 64% of the fatal accidents, “design” changes might have saved a life. 
REporRT OF THE HIGHWAY SAFETY RESEARCH CORRELATION CONFERENCE, REPORT 
or Group H 57 (1952). 

6235 U.S. 610 (1915). In this case the court said, “In the absence of national 
legislation covering the subject a State may rightfully prescribe uniform regula- 
tions necessary for public safety and order in respect to the operation upon its 
highways of all motor vehicles—those moving in interstate commerce as well 
as others. . . .” (Emphasis supplied.) Jd. at 622. 

71 BLASHFIELD, CyCLoPeDIA OF AUTOMOBILE LAW AND Practice § 73 (perm. 
ed. 1948). See for example, Conn. Gen. Stat. § 2461 (1949) where the Com- 
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lative grant of power have the effect of a statute. The 
statutes and regulations generally have criminal penalties 
for their violation.’ Usually it is a misdemeanor to vio- 
late them. Fines, jail sentences and revocation or sus- 
pension of the operators’ license are the types of pen- 
alties imposed upon violators. These statutes and regu- 
lations are also significant in tort litigation since viola- 
tion may either be negligence per se or evidence of negli- 
gence, depending upon state law.° Under either rule 
the violation is relevant on the issue of civil liability if 
it was the “cause” of the plaintiff's injury.” 

For the purposes of this paper a distinction is made 
between the terms “equipment” and “design.” The word 
“equipment” is used to describe devices attached to the 
car which can be changed or removed by the owner such 
as horn, windshield wipers, direction indicators, and 
mirrors. “Design” refers to features basic to the car 
from the time of its manufacture and inherently part of 


the car. Here would be included four wheel brakes, type 
of motor, body length, width and style. Regulation deal- 
ing with “design” has its primary effect on the manu- 
facturer; that relating to “equipment,” on the operator 
since he may add, modify, or remove equipment as he 
chooses. 


II 


LACK OF UNIFORMITY AND ENFORCEMENT OF DESIGN 
AND EQUIPMENT REQUIREMENTS 


The regulation of the design and equipment of private 
motor vehicles is and has always been the province of the 


missioner is given authority to limit the use of or authorize the use of devices 
or accessories which form part of any motor vehicle, or its equipment. And 
for an example of a Commissioner’s listing of equipment approved for sale see, 
Motor VEHICLE EguipMENT APPROVED FOR SALE OR LEASE IN THE STATE OF 
Minnesota (1946). 

8] BLASHFIELD, op. cit. supra note 7, §§ 73-74. In some jurisdictions they 
may by evidence of negligence in a civil suit. See Note, 14 Va. L. Rev. 591 

1928). 
‘ 98 BLASHFIELD, op. cit. supra note 7, §§ 5301-5413. For parties who may be 
held criminally liable see especially § 5351. 

10 See note 46, infra. 

112 BLASHFIELD, op. cit. supra note 7, §§ 821-865. 
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states. Many of the first laws regulating the private car 
were county and municipal ordinances passed in the days 
when the automobile was a novelty and there were few 
roads.” As automotive transportation increased, its regu- 
lation was taken over by the state governments as an in- 
cident to the exercise of their police power.” Despite 
the fact that interstate automobile travel became common- 
place, the Federal Government did not step into the field 
as it did in the case of interstate trucking by common 
carriers which is now regulated both by the Interstate 
Commerce Commission,“ and the states.” 

The lack of uniformity in state regulation of private 
motor vehicle design and equipment presents the lurking 
possibility that strict enforcement of differing laws 
within the United States would disrupt interstate travel 
because of the practical impossibility of compliance with 
more than one contradictory law. This lurking possibil- 
ity, though still a very real problem, has never fully 
materialized. But neither has the problem been solved; 
it has been avoided by a combination of undesirable 
practices. 


12 See, e.g., City of Chicago v. Banker, 112 Ill. App. 94 (1904) (upholding 
provisions of city ordinance regulating the speed of automobiles, and requiring 
the use of bell or gong, brakes and lamps); Chittenden vy. Columbus, 26 Ohio 
C.C. 531 (1904) (ordinance in question among other things required “bell,” 
“whistle”, “horn” or “gong” and lights at night). 

18 See, DANIEL, Topp, FoRWARD TO THE PENNSYLVANIA VEHICLE Cope, PENN. 
Strat. ANN. tit. 75 pp. 243-4 (1953). In Ex Parte Berry, 147 Cal. 523, 82 Pac. 
44 (1905), county ordinance excluding motor vehicles from certain county roads 
after sunset was upheld as not unreasonable. The court noted that the ordi- 
nance would soon be superceded by a state law which apparently had not as yet 
been signed by the governor. 

Most states have provisions in their constitutions, or by statute prohibit 
counties and municipalities from adopting ordinances which conflict with state 
laws. E.g., N.Y. Highway Law § 288. See 1 BLASHFIELD, op. cit supra note 7, 
§§ 31-36; Berry, Automosites § 2.106 (7th ed. 1935). Consequently, prob- 
lems presented by difference among design and equipment requirements are 
problems that exist among, not within states. 

14 Section 204 (a) of the Federal Motor Carrier Act makes it the duty of the 
Interstate Commerce Commission “To regulate common carriers by motor 
vehicle as provided in this part, and to that end the Commission may establish 
reasonable requirements with respect to continuous and adequate service, trans- 
portation of baggage and express, uniform systems of accounts, records and 
reports, preservation of records, qualifications and maximum hours of service 
of employees, and safety of operation and equipment.” 49 Strat. 546 (1935), 
49 U.S.C. § 304 (a) (1) (1952). 

15 See McDonald v. Thompson, 305 U.S. 263 (1938). 
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The first significant legal problem to develop from the 
common use of motor vehicles in interstate travel was 
that of multiple registration.” It was a common practice 
in many states to require all vehicles driven within the 
state to obtain a certificate of registration from a state 
official.” Of course, it was a great inconvenience for a 
motorist to have to obtain the certificate whenever he 
entered a state with that requirement. In Hendrick v. 
Maryland* a requirement of this type was challenged 
primarily on the ground that it obstructed interstate 
travel and therefore violated the commerce clause of the 
Constitution. Justice McReynolds in upholding the stat- 
ute stated that in the absence of federal legislation non- 
discriminatory and reasonable regulation was a proper 
exercise of the state police power.” This power was al- 
lowed even greater scope by the Supreme Court in Kane 
v. New Jersey where the nonresident in addition to 
registering his car was required to appoint the Secretary 


of State as his lawful attorney upon whom personal serv- 
ice on the nonresident could be made in actions resulting 
from the use of his car on the roads of the state. This 
requirement was made because at the time it was believed 
that only in this way could personal jurisdiction over the 
nonresident be insured should he leave the state after an 
accident and before he could be served by conventional 


16 A similar situation had previously existed in intrastate travel. State stat- 
utes requiring the registration of a motor vehicle by a county or city official 
were construed to grant the privilege of use only within the jurisdiction of 
the city or the county. Hence, if a motorist traveled about the state he would 
have to register his vehicle in each county through which he passed. See State 
v. Cobb, 113 Mo. App. 156, 87 S.W. 551 (1905). The advent of statewide 
licensing provisions superceded the one-county Jicensing system. 

Brown writing in 1908 stated that “the automobilist has just cause 
to gt 8 of state laws which require him to obtain a new number, registra- 
tion and license in every state he may chance to enter, after having been properly 
documented in the state of his domicile.” Brown, The Status of the Automobile, 
17 Yate L. J. 223, 230 (1908). See also Unwen v. State 73 N.J.L., 529, 64 Atl. 
163 (1906), aff'd, 75 N.J.L. 500, 68 Atl. 110 (1907) (upholding New Jersey 
Automobile Act of 1905) ; DANIEL, op. cit. supra note 13, at 253. 

18 235 U.S. 610 (1915). 

19 Td. at 622. 

20 242 U.S. 160 (1916). Previously the same statute had been upheld by the 
nes ‘a Supreme Court. Cleary v. Johnson, 79 N.J.L. 49, 74 Atl. 538 
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means.” The requirement was upheld by Justice Brandeis 
as not being in violation of the commerce clause. 

But despite the judicial sanction of burdensome regis- 
tration requirements the practical demands of interstate 
travel favored the granting of reciprocal rights to non- 
resident motorists to use the roads of the state for at least 
a limited period without going through any formalities 
provided their car was properly registered in the state 
of their domicile.” Even these reciprocal provisions had 
to withstand attack on constitutional grounds. In the 
leading state decision on the subject, State v. Chandler™ 
reciprocity was held not to deny the equal protection of 
the laws to those nonresidents unable to benefit from the 
exemption. Therefore, when the constitutionality of in- 
suring personal jurisdiction over nonresident defendants 
without actual registration by substituted service™* on a 
state official was upheld in Hess v. Pawlowski” the reci- 
procity device could flourish without the danger of lack 
of personal jurisdiction over nonresidents. 

The effect of the general adoption of reciprocal regis- 
tration provisions was to allow most motorists in interstate 


















21 Justice Brandeis assumed in the Kane case that an express provision for 
appointment of an agent to receive service of process, not just registration of 
the vehicle in the state, was necessary in order to get personal jurisdiction. 
See notes 24 and 25 infra. 


22H. B. Brown suggested as early as 1908 that “. . . There should be a 
provision in every state law upon the subject, exempting from registration and 
license automobiles which have been properly documented in their home State. 

.” Brown, supra note 17, at 230. Prior to the Kane case, in 1908 some, but 
not all, of the New England states granted reciprocal exemptions of different 
types to non-residents. See AuTomMosBiLe LAW oF THE NEw ENGLAND STATES, 
New York, NEw JERSEY AND PENNSYLVANIA (Legislative Reference Bureau 
Rhode Island State Library) 56-58 (1908). 

23131 Me. 262, 161 Atl. 148, 82 A.L.R. 1389 (1932). 


24 Under substituted service statutes the operation of a motor vehicle on the 
roads of the state by a nonresident is deemed the equivalent of the appointment 
by him of a state official as his agent upon whom service of process against 
the nonresident can be made. See, e.g., Conn. Gen. Stat. § 7779 (1949). 

25 274 U.S. 352 (1927). The first non-resident motorist statute was that of 
Massachusetts enacted in 1923 (and upheld in Hess v. Pawlowski). Now 
“Every one of the forty-eight a and the District of Columbia has a non- 
resident motorist statute. . . .” Biggs, J. dissenting in McCoy v. Siler 205 
F.2d 498, 502 (3d Cir. 1953). ‘tar ; statement of the arguments against the 
constitutionality of substituted service, made prior to the Supreme Court de- 
cision in Hess v. Pawlowski, see Konop, Service of Process on Non-Resident 
Motorists, 2 Notre Dame Law. 181 (1927). 
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travel the unrestricted use of the roads of all states by 
merely driving a car properly registered in one state. 
Nevertheless, each state maintained the right, under the 
reasoning of the Hendricks and \Kane cases to make uni- 
form * and reasonable regulation of the use, design and 
equipment of a// cars on its roads without violating the 
commerce clause of the Constitution. But it is immedi- 
ately obvious that if a state were strictly to enforce even 
reasonable equipment and design regulations against 
automobiles registered in states with different require- 
ments, practical obstruction of interstate travel would 
result. One car could not reasonably be required to com- 
ply with varying laws of more than one jurisdiction be- 
cause of the expense and delay involved in making 
changes whenever a state border was crossed. 

Attempts have been made to encourage the adoption 
of uniform state equipment laws. Since 1926 the National 
Committee on Uniform Traffic Laws and Ordinances ” 
has recommended the adoption of a Uniform Vehicle 


Code which in its present form has five acts covering 
motor vehicle registration,” licenses,” financial responsi- 
bility,” civil liability,” and “traffic on the highways.” 
This last is covered in Act V which is entitled “Uniform 


26 “Uniform” in this sense means not discriminatory against nonresidents; it 
does not connote uniformity among the laws of different states. See Kane v. 
New Jersey, 242 U.S. 160, (1916). 

27 The National Committee on Uniform Traffic Laws and Ordinances is part 
of the President’s Highways Safety Conference. “The Committee includes 
more than 100 representatives of highway, police, motor vehicle, and other 
officials, Federal, State and local; legislators; courts; schools and colleges; 
manufacturers of vehicles and equipment; highway and other transportation; 
insurance; motor clubs; safety councils, women’s and other civic, legal, en- 
gineering, business, and labor organizations.” UNirorm Act REGULATING TRAF- 
182 HicHuways, iv (Bureau of Public Roads, Department of Commerce 

28 Act I, UNirorm Mortor-VEHICLE ADMINISTRATION, REGISTRATION, CERTIFI- 
CATE OF TITLE, AND ANTI-THEFT Act. (Bureau of Public Roads, Department 
of Commerce 1952). 

29 Act II, Unrrorm Mortor-VEHICLE Operators’ CHAUFFEURS’ LICENSE ACT 
(Bureau of Public Roads, Department of Commerce 1952). 

30 Act IV, Unirorm Motor-VEHICLE SaFeTy Responsipitity Act (Bureau 
of Public Roads, Department of Commerce 1952). 

81 Act III, UNrrorm Mortor-VEnicte Crvit Lrasitity Act (Bureau of Public 
Roads, Department of Commerce 1952). 
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Act Regulating Traffic on the Highways” * and deals in 
part with motor vehicle equipment.” Act V is one of 
the two most important acts in the Uniform Vehicle 
Code “ and has been adopted in part in thirty states. But 
no state has accepted Act V in toto.” Rather, the state 
legislators accept parts which are in accord with their 
views, make changes, and reject the rest. Consequently, 
the Act has had only slight effect on making state equip- 
ment and design laws uniform; when only part of the 
Act is adopted local variations obviously remain.” Yet 
interstate travel has never been seriously affected by the 
lack of uniformity. But how, in the absence of federal 
action, was the problem handled? No simple answer can 
be given because the nature and scope of the problem has 
never been fully appreciated. 

Many factors contributed to the escape from this un- 
noticed dilemma. The statutory standards themselves 
are very low. In most cases a person driving a fairly new 
car in reasonably good condition would have complied 
with a majority of the laws in most states. Enforcement 


32 At the beginning of Act V the following are listed as the “Advantages 
of Uniformity” : 

“The traffic confusion, conflicts, delays, and accidents due to non-uniform or 
obsolete laws are only too well known to the driving public, police, and courts. 

“Uniformity on the subjects covered in this act will: 


1. Enable drivers (and pedestrians) throughout the country to know what 
they and others are expected to do in given situations. 

2. Permit a standard pattern of instruction for all new drivers, regardless 
of where they live or where they are going to drive. 

3. Do away with obsolete, unreasonable laws that confuse everyone and breed 
disrespect for all law. 

4. Facilitate uniform, reasonable enforcement; knock out the common excuse 
that “I didn’t know your law—it’s different where I come from”; improve the 
relations between motorists, police and the courts. 

5. Protect motorists against substandard, unsafe “gyp” equipment. All repu- 
table manufacturers of vehicles and equipment conform with the specifications 
in the Uniform Act. 

6. Help bring much needed uniformity of traffic signs, signals, and mark- 
ings. . 

3 Art. XVI. 

34 See, e.g., Stxty Mittion Drivers WANT UNiFoRM TraFFic Laws, Na- 
TIONAL COMMITTEE ON UNiFoRM TRAFFIC LAWs AND ORDINANCES 9 
72 ( iosiy” Uniform Traffic Laws and Ordinances, 5 TraFFIC QUARTERLY 

86 For a selective summary indicating the differing equipment and design 
requirements in regard to lighting requirements, reflectors, brakes, horns, muf- 
flers, mirrors, windshield wipers, safety glass see H. R. Doc. No. 462, Part I 
75th Cong., 3d Sess. 103-113 (1938). 
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is lax. In states which have compulsory and periodic 
inspection of motor vehicles,” cars registered in the juris- 
diction can, as a practical matter, be forced to comply 
with that state’s law. In the absence of such requirement 
a motorist, as a practical matter, can drive his car while 
it is in an unsafe condition in violation of the law with 
scant likelihood of detection. And whether a state has 
inspection provisions or not there would be no inspection 
of the cars of out of state motorists with the insignificant 
exception of a rare spot check. The only time, in the ab- 
sence of compulsory periodic inspection of cars registered 
in the jurisdiction, when violation of equipment and de- 
sign requirement is apt to be noticed is when the motor- 
ist is involved in an accident, or otherwise apprehended 
by a law enforcement officer. If a car is involved in an 
accident most states require that forms be filled out giv- 
ing information relating to the condition of the car at 
that time; but even with this requirement many defects 
are overlooked. Some states, such as New York, exempt 


87 State law may require the inspection to be made either at state owned and 
operated stations (three states and the District of Columbia) or by private 
inspection stations appointed by the state (eleven states). In 1948 the state 
mileage death rate per 100 million vehicle miles showed an average of 5.5 deaths 
in those states with state inspection stations, 8.0 in those states with private 
inspection stations appointed by the state, and an average of 8.4 for other states. 
Acciwent Facts, Fatatity Rates, NATIONAL SaFety Councit 1949, 

However, it can be argued that while a comparison of these rates may be 
suggestive of some correlation between states that require inspection and states 
that have low accident rates, it does not necessarily follow that the inspection 
causes the low rate. 

38 The extent to which vehicular defects are the cause of accidents is hard to 
determine. Accidents involving vehicles in “unsafe” condition are reported 
to have caused only 5% of the automobile accidents, the percentage varying 
from less than %4 of one per cent in some states to 16 per cent in others. Acci- 
DENT Facts 65 (1953). But, in about one third of all fatal accidents, no 
information was given on vehicle condition. Jd. at 55. 

In addition, statistics which relate vehicular defects to accidents are considered 
inaccurate because : 

(a) It is often difficult to assign accident causes. 

(b) Operators are prone to overlook defects in their vehicle. 

(c) It is possible the vehicular deficiencies are not known to either the opera- 
tors or the investigators of accidents. Textbook, c. 24, p. 4. 

“During 1945 and 1946 the International Association of Chiefs of Police 
had brake and equipment check programs. Cars were stopped at random on 
the highways in all parts of the country and checked to see that important 
equipment was functioning properly. Results of a check of over one million 
vehicles during May and June, 1946, in the United States showed that a total 
of 31.6% were defective, 29.3% had faulty rear and stop lights, 17.1% had bad 

3 
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nonresident motorists driving in the state, while properly 
exempted from registration on a reciprocal basis, from 
compliance with the state’s equipment requirements.” 
This exemption does not work in favor of a nonresident 
not entitled to the reciprocal privilege or to one whose 
privilege has expired by remaining in the state too long. 
The State of Pennsylvania authorizes a State official to 
enter into reciprocal agreements with appropriate of- 
ficials of other states to exempt nonresidents from the 
Pennsylvania equipment requirements if its residents are 
granted the same privileges in return.” The laws of 
some of the states by their terms apply only to cars 
registered or sold“ within the state, thereby exempting 
nonresidents (unless they buy their car within the state). 
These provisions will be discussed in greater detail in the 
section relating to civil liability. 

Though very few obstacles to interstate travel developed 
as a result of differing state laws, a glimpse of the potential 
difficulties inherent in the nature of the situation was 
presented in the middle nineteen-thirties. Several states, 
primarily in the West, instituted a system of “Port of 
Entry” and “Border Checking Stations.” “ At these sta- 
tions vehicles entering the state were checked for com- 
pliance with state law. The program was directed at 
trucks, buses, new cars being transported for sale, and 
people driving cars in business. Some of the statutes 
mentioned safety as a reason for the program. Oppon- 
ents of the measures, however, claimed that safety inspec- 
headlights, and 12.0% were driving with defective brakes.” International Asso- 
ciation of Chiefs of Police Traffic Safety Check, 132 Highway REsEaRcH 
AssTract 1 (1946). 

Studies of this kind are responsible for the opinion of the American Associa- 
tion of Motor Vehicle Administrators that motor vehicles with defects are 
involved in twice the number of accidents that National Safety Council figures 


would indicate. Trarric ACCIDENT PREVENTION THROUGH Motor VEHICLE 
Inspection 10 (1945). 


39 N. Y. Veu. Trarric Law § 51. 
40 Penn. Stat. ANN. tit. 75 § 99 (1953). 
41 See notes 55, 56 and 57 infra. 


42 See State Barriers To HIGHWAY TRANSPORTATION, NATIONAL HIGHWAY 
Usgrs CoNFERENCE (1938). 
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tion was negligible. The real purpose they argued was 
to raise revenue, and perhaps to benefit the railroads by 
making commercial truck transportation more difficult. 
Truckers were alleged to have been picked up for vio- 
lating the most trivial equipment requirements. Private 
motorists were inconvenienced only when forced to wait 
in line or when suspected of driving a vehicle intended 
for sale, as when a car was bought while on an interstate 
trip since it might then appear that the occupant was 
merely transporting the car for a dealer. During 1937 
the Port of Entry system met effective opposition from 
groups injured by the restrictions and the most annoying 
provisions were repealed.** But the point should be clear 
that if a state in practice (as distinguished from enacting 
laws which are not enforced) restricts the use of its high- 
ways to vehicles which comply with its particular stand- 
ards, interstate travel can be seriously affected. 

Another example that gives insight into the problems 
presented by state regulation of the design of motor ve- 
hicles is found in the case of South Carolina Highway 
Department v. Barnwell.“ A South Carolina statute 
made it unlawful to operate trucks on the roads of the 
state if they were more than 90 inches wide, or weighed 
more than 20,000 Ibs. Since 85 to 90 per cent of trucks 
in interstate commerce crossing the state were 96 inches 
wide,* the effect of the statute was to give business to 
local truckers. The statute was challenged on constitu- 
tional grounds and on the ground that the state regulation 
was in conflict with federal law. The latter contention 
was dismissed, so that the Constitutional question of in- 
terference with interstate commerce was in essence the 
same as if the statute had applied to private motor ve- 
hicles. The Supreme Court in upholding the law stated 
that since the statute did not “discriminate” against inter- 


48 But many “barriers” still exist. See USDA, INTERSTATE BarrIERS TO 
Truck TRANSPORTATION 47 (1950). 

44303 U.S. 177 (1938). 

45 Id, at 182. 
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state commerce (the requirement was the same for resi- 
dents) or exclude foreign trucks completely, this was a 
proper question to be left to state discretion. Similar 
reasoning would uphold a state statute which establishes 
a requirement for private motor vehicles that could not 
be met by all interstate travelers; and such a statute 
would, if strictly enforced, create a real barrier to inter- 
state travel. 

The only reasons that the present lack of uniformity 
has not created serious restrictions to interstate commerce 
are that the dissimilar state laws set low requirements, 
are not uniformly applicable to nonresidents within the 
state, and are not strictly enforced. 


III 


THE APPLICATION OF EQUIPMENT AND DESIGN 
REQUIREMENTS IN TORT LITIGATION 


The theory behind civil recovery by one party in auto- 
mobile tort litigation is that the defendant’s negligence 
was the legal cause of injury to the plaintiff. One way 
in which a plaintiff can show negligence is to demonstrate 
that the defendant violated a statute which was intended 
to protect the plaintiff and that the violation was the 
proximate cause of his injury. Violation of the statute 
may be negligence per se, or it may be evidence of negli- 
gence to be considered by the jury.** Frequently a viola- 
tion of a statutory equipment requirement is the basis 


46“ The almost universal American and English attitude is that where 
legislation prescribes a standard of conduct for the purpose of protecting life, 
limb, or property from a certain type of risk, and harm to the interest sought 
to be protected comes about through breach of the standard from the risk 
sought to be obviated, then the statutory prescription of the standard will at 
least be considered in determining civil rights and liabilities. The authorities 
divide, however, on the effect to be given the statute. There are two main lines 
of decisions. Probably a majority of American courts have adopted the rule 
that the unexcused violation of such a statutory standard is negligence per se, 
that is, negligence as a matter of law (to be ruled by the court). In a sub- 
stantial number of jurisdictions such a violation is held to be evidence of negli- 
gence to be weighed by the ~*~. ” James, Statutory Standards and Negligence 
$9 Cisa). Cases, 11 La. Rev. 95, 106 (1950). See also, Prosser, Torts 
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of the plaintiff’s case.” But since there is a variance in 
equipment and design requirements between the states, 
the question of the law of which state is to govern is 
often important. 

The universal rule of conflicts of laws in tort litigation 
is that the substantive law of the place of the accident 
governs.** Equipment and design requirements are uni- 
formly held to be substantive.*” Consequently, if an auto- 
mobile is involved in an accident in state 4, it makes no 
difference whether the car is registered in state 4, or in 
state B; in either event it will be held to the statutory 
standard of state 4 if the legislature of state 4 made its 
statute applicable to the out of state vehicle. This will be 
so whether the forum is state 4, state B or state X.”° 

But the substantive law of most states does not cover 
the out of state motorist in all respects. There are three 
ways in which nonresidents are exempted from the sub- 
stantive equipment and design requirements of the state 
in which they are traveling. 


The first of these is the New York type of exemption. 
New York, through the provisions of a self-executing 
statute, exempts from its equipment requirements non- 
resident motorists driving within New York during the 
period in which they are allowed a reciprocal exemption 
from registration in New York.” This period is equal 


472 BLASHFIELD, op. cit. supra note 7, §§ 821-880. 

48 Hall v. Hamel, 244 Mass. 464, 138 N.E. 925 (1923); Reynolds v. Day, 79 
Wash. 499, 140 Pac. 681 (1914); Loucks v. Standard Oil Co. of New York, 
224 N.Y. 99, 120 N.E. 198 (1918). 2 Beat, Conrrict or Laws §§ 378-3 (1935). 
RESTATEMENT, ConFiicr oF Laws, § 377 (1934). 

49 Fecks Adm’r y. Bell Line Inc., 284 Ky. 288, 144 S.W. 2d 483 (1940) (rear 
lights on truck and duty to put out flares when stopped) ; Bresnahan y. Proman, 
312 Mass. 97, 43 N.E. 2d 336 (1942) (taillight on private car and duty to have 
it lit at night); Meyer v. Weimaster, 278 Mich. 370, 270 N.W. 715 (1936) 
(rear lights on truck stopped on highway); Mangum v. Reid, 178 Miss. 352, 
173 So. 284 (1937) (clearance and other lights on truck); Mike v. Lian, 
322 Pa. 353, 185 Atl. 775 (1936) (suit by non-paying guest for injuries result- 
ing from blowout of 5 year old tire in Ohio in course of trip starting in Penn- 
sylvania; held, the law of Ohio governs). 

50 But occasionally introduction of the statutory requirement of the state 
in which the car was registered has been allowed as evidence on the question 
of reasonableness of conduct when violation of the statute in the state of the 
accident was not negligence per se. Canzoneri v. Heckert, 223 Wis. 25, 269 
N.W. 716 (1936) (license requirement). 

51 N. Y. Ven. AND TrarFrFic Law, § 51. 
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to the period granted by the nonresident’s state to a New 
York motorist. Consequently, the period varies depend- 
ing upon the state from which the nonresident comes.” 
The exemption does not apply in favor of one who has 
not properly registered his car in his home state * or one 
who has overstayed his period of reciprocal exemption. 
The second type of exemption is typified by that of 
Pennsylvania which provides that the Secretary of Rev- 
enue may enter into reciprocal arrangements with the 
appropriate representatives of other states to exempt non- 
residents from the equipment requirements of Pennsyl- 
vania to the extent that other states grant Pennsylvania 
residents the same type of privilege. Since the statute, 
unlike the New York type, is not self-executing, in the 
absence of action by the Secretary no reciprocity exists. 
The third is the “registered” and/or “sold” type of 
exemption. The equipment and design requirements of 
many states are by their terms applicable not to cars used 
or operated in the state, but only to cars registered © 
and/or * sold” within the state. It is not always ap- 


52 “Non-resident owners of motor vehicles are exempt from registration in 
New York only to the extent that the foreign state grants exemption to resi- 
dents of New York. Whether the period of exemption means continuous days 
or aggregate days depends on the construction given to the statute by the law 
of the particular state.” 45 Ops. Att’y. Gen. New York 576 (1932). 


53 But a person is estopped to deny ownership of a car registered in his name 
when civil liability is at stake when he has used the road of the state by virtue 
of the reciprocal right granted because of the out of state registration. Shuba 
v. Greendonner, 271 N.Y. 189, 2 N.E. 2d 536 (1936). 

54 Penn. Stat. ANN. tit. 75 § 99 (b) (1953). 

55 Conn. Stat. § 2447 (safety glass); Catur. VEH. Conz ANN. § 670 (a) 
(brakes), § 673 (mufflers), § 674 (rear view mirror), § 678.5 (mud guards) ; 
N.J.S.A. 39: 3-59 (light on dashboard indicating when high beam is in use), 
39: 3-61 (two rear lights, two stop lights), 39:3-66-1 (turn signal on car 
manufactured after 1954); Unirorm Motor VEHICLE Conk, Act V, § 141 (e) 
(high-low beam indicator). 

56 Minn. Stat. Ann. Traffic Regulation § 169.74 (safety glass); Cauir. 
Vex. Cope Ann. § 675.5 (safety glass). 

57 Minn. Stat. ANN. Traffic Regulation § 169.59 (turn signal on new cars 
sold after July 1, 1949) ; Uran Cope ANN. 41-6-121 (reflectors) (The language 
used is not clear since it refers to vehicles “sold and operated upon a highway. 
. . .” Assuming a conjunctive construction—since Utah could not regulate 
sales outside the state—only cars sold within the state would be covered by 
the statute.) ; 19 Tex. Civ. Star. art. 6701 (d), § 118 (stop lamps) ; Unirorm 
vie 18) Cope, Act V, § 127 (a) (stop light meeting requirements of Act 
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parent whether the purpose of making requirements ap- 
plicable only to cars sold or registered within a state 
results from a considered judgment not to exclude non- 
conforming cars from other states, or through inadvert- 
ance. In any event the effect of this type of statute is to 
allow persons with cars registered or purchased outside 
the state to use its roads with nonconforming equipment 
without violating the law. 

In tort litigation the New York and Pennsylvania type 
of statute, and the “registered” and/or “sold” type, is 
undesirable. The exemption created by such a statute 
discriminates not only against domestic drivers, but also 
against plaintiffs injured by nonresidents,” whose home 
states have lower requirements. In effect it allows the 
drivers from these states to carry their low requirements 
around with them wherever they go. Freedom of inter- 
state travel scarcely demands such harsh treatment of 
resident plaintiffs who seek civil compensation from non- 
resident defendants. If a state determines that a given 
requirement is so important that to allow motor vehicles 
to operate without it would seriously endanger people 
within the jurisdiction, nonconforming cars should be 
excluded completely. If a requirement is deemed desir- 
able for cars registered or sold within the jurisdiction, 
but not so important that nonconforming cars from other 
jurisdictions need be excluded from the roads completely, 
then the nonresident should be exempted only from 
criminal prosecution for violations.” Such a provision 

58 A great part of motor vehicle travel is interstate. Twenty States report 


that eighteen per cent of the drivers involved in fatal accidents were nonresi- 
Sot oS) for all accidents the figure was ten per cent. AccipENT Facts 

tT who is a nonresident may present problems. See Bailey v. 
Smith, 40 F.2d 958 (S.D. Iowa 1928) where an army officer unsuccessfully 
tried to claim that as a resident of an army post within the state he was entitled 
to the benefits of the statute exempting residents of federal districts, who had 
complied with law of that district, from the state registration requirement. 

59 There is ample precedent for upholding a statute designed to give only civil 
recovery to the injured party. See, e.g., St. Louis and San Francisco R. Y. v. 
Mathews, 165 U.S. 1 (1896) where Mr. Justice Gray upholding a Missouri 
statute which made railroads absolutely liable for all fires started directly or 
indirectly by their engines stated, “The statute is not a penal one, imposing 
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would allow the plaintiff to make use of the statutory 
standard prevailing when the accident happened.” It is 
demonstrably opposed to enlightened public policy for 
a state to hamper resident plaintiffs in suits against non- 
resident defendants;“ and worse still to do it for the 
reason that excluding nonconforming vehicles would 
hamper interstate travel when tort litigation presupposes 
that the vehicle has not in fact been excluded. 


IV 
INADEQUACY OF EXISTING LAWS 


An examination of the nature and development of state 
laws regulating the design and equipment of automobiles 
justifies the conclusions that state law has not compelled 
manufacturers to adopt new design and equipment but 
rather that state regulation has followed the lead of the 
manufacturers “ and that state regulation has not been a 


punishment for a violation of law; but it is purely remedial, making the party, 
doing a lawful act for its own profit, liable in damages to the innocent party in- 
jured thereby, and giving to that party the whole damages, measured by the 
injury suffered.” Id. at 27. 

60 In states with the negligence per se rule, demonstrating a violation by the 
defendant as a cause of the injury would in most cases insure recovery, and 
in other jurisdictions evidence of the statutory standard would go to the jury 
on the question of the defendant’s negligence. 

61 Modern concepts of the proper function of tort law demand that the cost 
of accidents be distributed among those best able to sustain the loss. The 
maximum social benefit is achieved, under the fault principal by holding defend- 
ants liable, since, as a class they are best able to prevent accidents and distribute 
the loss resulting from accidents since their insurer pays the damages. The 
insurance company thereby distributes the cost of the accident among all those 
who buy insurance. See James, Accident Liability Reconsidered: The Impact 
of Liabstlity Insurance, 57 Yate L. J. 549 (1948). It follows that the undesirable 
effects of the fault principal are minimized if the plaintiff’s recovery is made 
easier. 

62 Nor did the National Committee on Uniform Traffic Laws and Ordinances 
attempt to lead the states in this respect. The Committee “does little pioneering, 
preferring to wait until a measure has been tried and proved desirable in several 
states . . .” before incorporating it into the Code. Stark, Uniform Traffic 
Laws and Ordinances, 5 Trarric Quarterty 75 (1951). Amendments are 
drafted not so much on the basis of what is desirable, but on a political judg- 
ment as to what the majority of the states will accept. 

It was stated by Mr. Louis R. Morony, Director, Uniform Laws Division, 
Automotive Safety Foundation, in regard to title V of the Uniform Vehicle 
Code that “. . . it should be made clear that this law does not in any way 
attempt to tell the manufacturer how the car should be constructed. There is 
no intent to retard engineering progress. Performance of equipment, not the 
design, is what is being regulated here.” Morony, A Gumwe To A Betrer 
UNDERSTANDING OF THE NATIONAL RECOMMENDED Laws 33 (Automotive Safety 
Foundation 1950). Note that Mr. Morony assumes that legislation retards 
progress. 
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vehicle for the expression of community policy toward 
automobiles by regulating their design. 

The last twenty-five years have witnessed great im- 
provements in the design and equipment of automobiles. 
Most of these improvements were first adopted by the 
manufacturer, then, when in current use, the state legisla- 
tures confirmed the decisions of the manufacturers and 
made the features mandatory.” The one important ex- 
ception to this general pattern was the use of safety glass 
in most cars. This came about when a few states required 
that all vehicles sold therein must be fully equipped with 
safety glass. Manufacturers soon started making all their 
cars to meet the standards of those states. But even then 
there was a time lag of about ten years between the use 
of safety glass on some cars in the middle 1920’s and the 
nearly universal legislative requirements of the middle 
1930's. 

Today, there are many design and equipment features 
known by safety engineers® to be presently desirable, 


which are not yet in common use nor required by law. 
An example of a feature which should be required is a 
safety belt to prevent people in an accident from being 
thrown against the inside of the automobile or out of the 
car completely, a cause of an estimated 50-60% of 
personal injuries. (If in addition dash boards were 


63 Textbook c. XXIV, p. 23. Some experts feel that testing is a complicated 
process, which, at present, is best left to the automobile industry. REPport oF 
Seiten SaFETY RESEARCH CORRELATION CONFERENCE, Report oF Group H, 

64 Textbook, c. XXIV p. 23. 

65 For an indication of the manner in which a great number of design factors 
must be considered by the safety engineer, see COMMISSION ON ACCIDENTAL 
TrauMA, ARMED Forces EprmpEMIOLOGICAL Boarp, ANNUAL Report 1951-52. 

66 “During 15 years of work with the police and with insurance companies, 
William Wirich Harper of Pasadena, physicist-consultant on auto accidents, 
has investigated 3,000 smashups. He has come to a basic conclusion: ‘We have 
spent too . . . much time worrying about the cause of accidents. It’s time we 
started worrying about the cause of injuries.’ 

“Fifty to sixty per cent of injuries are due to people being thrown against 
the inside of the car. Twenty to thirty per cent are due to people being thrown 
out of the car. Only ten to twenty per cent are caused by actual crushing of 
the passenger space. 

“The simplest way to avoid injury, Harper says, is to wear a safety belt, 
which at the very least will keep the passenger from being thrown out. He 
should usually escape serious injury unless the car is crushed. 
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properly padded and seats anchored to the frame of the 
car the number and seriousness of personal injuries could 
be reduced even further.) A second example is the “Au- 
tronic Eye” headlight dimmer to throw headlight beams 
automatically on low when approaching another car. 
This would cut down on headlight glare, a substantial 
cause of night accidents.” A third example is locating 
the rear stop lights at least four feet off the ground which 
would make them more visible and which would reduce 
the likelihood of certain types of rear-end collisions.” 
The direction indicator to show the direction of intended 
turns is a fourth example. It is an important safety fea- 


“Auto manufacturers, Harper insists, could easily reduce the killing effect 
of accidents. One simple improvement would be to attach the seats so firmly 
that they cannot come loose and toss the passenger into the windshield. Another 
would be to pad the dashboard properly and remove its projecting knobs, which 
Harper calls ‘fangs of death.’ Even at very slow speeds a person can die of a 
punctured skull if his head hits a ‘fang of death.’ 


“With safety belts and a few improvements in car design, Harper believes, 
‘we can have a world where there may be accidents, which are normal when 
you put men in machines, but where there will be only rare injuries.’” TIME 
Magazine, October 19, 1953. 


Nash offered an airplane type safety belt in 1949 and 1950 in models which 
had reclining seats. Nash discontinued the safety belt because no one was 
using it. Dudley, Let’s Make Accidents Safe!, 5 Motor Trenp 20 (Oct. 1953). 
But with proper education people might use them. Safety belts are not required 
by law in any state. But a number of companies are selling seatbelts which 
can be attached, according to their claims, to any car. Typical advertisements 
are to be found in 6 Motor Trenp (Apr. 1954) at pages 64, 70, 72. 


Assuming a primary emphasis on the compensatory rather than the admoni- 
tory function of tort law, any statutory requirements for the use of safety belts 
would have to be very carefully drafted so that an injured plaintiff who had 
failed to use his belt would not be denied recovery on the grounds of his con- 
tributory negligence. 


67 Highway ResearcH Boarp, Butt. 68 at 31 (1953); 41-5 Pusiic Sarety 
25 (1952). 


68 Traffic engineers use two types of “sight distance.” One is called “non- 
passing” and is measured from a height of eye, 4.5 feet off the road, to height 
of object 4 inches off the road. For example, a highway, with an assumed 
design speed of 60 mph should have a minimum “sight distance” of 475 feet 
at all points. The other case of “sight distance” is called “passing sight dis- 
tance.” It is measured from height of eye 4.5 feet off the ground, to height of 
object 4.5 feet off the ground. Given two grades with an algebraic difference 
of 6% (6% would be normal on a well constructed highway; and in the course 
of non-parkway driving in Connecticut 12-15% would not be uncommon) and 
tail lights 2.5 feet off the ground the actual “sight distance” from drivers eye 
(4.5 feet) to the tail lights (2.5 feet) would be approximately 640 feet. If the 
rear lights were 4 feet off the ground the actual sight distance would be about 
750 feet. Theoretically they would be visible 110 feet (17%) further. (The 
above computation was made by Edward A. Mueller, Research Assistant, Bureau 
of Highway Traffic, Yale University.) 
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ture used on many cars,” but is required equipment in 
only a few states. 

The community has a legitimate interest in the role 
that the automobile plays in our society. The automobile 
has created many problems, but perhaps the most im- 
portant now is the loss of life and personal injury result- 
ing from motor vehicle accidents. The most important 
cause of accidents is speed.” Almost every state has laws 
expressly regulating the speed at which a car may travel, 
yet manufacturers make vehicles capable of speeds greatly 
in excess of the prescribed limits. It has been suggested 
that legislation prohibit the manufacture of cars which 
can go faster than sixty miles per hour,” but no legislation 
so basically affecting automobile design is foreseeable. 

Assuming the desirability of some type of design legis- 
lation, there are good reasons why states should not 
attempt to enact design legislation in conflict with the 
laws of other states, unless it is done on a uniform basis, 
such as through a Uniform Act. Automobile manufac- 


turers would find themselves in a hopeless position if they 
were tooled to produce cars for certain states only. If 
a state were to permit only Crosley size cars on its roads, 
as could be argued it might under the Barnwell decision, 


69 Chase, Directional Flashing for Motor Vehicle Signals, ILLUMINATING 
ENGINEERING 417 (May, 1940). 

70 “Excessive speed still remains the no. 1 cause of traffic fatalities, rating 
about 31 per cent.” Koch, Saving Lives By Enforcement, State GOVERNMENT 
59 (March, 1954). 

71“Too many manufacturers advertise the speed rather than the safety of 
their vehicles. If the present accident rate continues, there is something to be 
said for the suggestion that cars, trucks and buses should not be allowed to 
be manufactured which can travel more than sixty miles an hour.” Moses, 
How to Plan and Pay for Better Highways, GENERAL Motors Betrer HicH- 
way Awarps Contest 34 (1953). 

Automobile magazines dutifully report the latest advances in speed and horse- 
power. In the “Spotlight on Detroit” section of 5 Motor Trenp 10-11 (Oct. 
1953) the following information is to be found: 

1. Hudson’s new “Italia” . . . has been clocked at over 100 mph (not its 
top speed).” [This car has some desirable safety features such as safety belts; 
see footnote 66.] 

2. The new standard Hudson (Hornet) “. . . hits peak torque at 30 and 
accelerates straight up to 80 without dropping off !” 

A new Hydra-Matic unit a acceleration from 0 to 60 mph in 9 seconds 
and “drops in to fourth at 87 mph. 

4. The trend is toward higher horse power. 
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the situation would clearly be intolerable regardless of 
the merits of the legislation. Whereas it is desirable that 
equipment requirements be uniform, design requirements 
must not be in substantial conflict with each other. Despite 
the clear implications of the Barnwell decision, even if a 
state were willing to disrupt interstate commerce by en- 
forcing a design requirement at variance with the laws 
of other states, it is possible that the law would be termed 
arbitrary and unreasonable and not upheld, as in viola- 
tion of the commerce clause.” The converse of that 
Proposition would result in no real design legislation by 
the states, or at any rate none that is enforced. 


V 
SUGGESTED CHANGES IN EXISTING LAW 


Recent interest in automobile accident prevention may 
lead legislatures to adopt higher standards for equipment 
and design as part of an affirmative program aimed at a 
reduction of the number and seriousness of automobile 
accidents. But merely raising or increasing the equipment 
and design requirements of a given jurisdiction does not 
insure enforcement, comprehensive application, or ra- 
tional use in tort litigation. In addition to these con- 
siderations, laws which determine automotive equipment 
and design requirements must be evaluated in terms of a 
continuing process of the development of new design and 
equipment techniques, their acceptance by manufacturers, 
and their general use in cars on the road. It is for this 
reason that uniform regulations are desirable so that all 
cars manufactured will include the latest and most de- 
sirable equipment and design features. When there is 
lack of uniformity significant legislation relating to de- 
sign would place an impossible burden upon the manu- 
facturers. And nonuniform equipment regulation, though 


72 See Mr. Justice Taft’s use of “arbitrary and unreasonable” in Morris v. 
Duby, 274 U.S. 135, 145 (1926). But the only real content to the term in 
regard to design has been given by Sproles vy. Binford, 286 U.S. 374 (1932) 
and S.C. Highway Dept. v. Barnwell, 303 U.S. 177 (1938) where excluding 
trucks larger than a certain size was held not to be unreasonable. 
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not as serious as variations in design requirements, creates 
the type of problems discussed. Consequently, there is 
the obvious desirability of having federal regulation of 
automotive equipment and design; since it would be 
applicable to all cars it would by its nature be uniform. 
Despite the introduction of a resolution by Representa- 
tive Javits to institute a Congressional study of possible 
federal and state action to reduce automobile accident 
rates,"* there seems to be no immediate prospect of federal 
regulation in the field.” Consequently, revision of state 
legislation is more reasonably to be contemplated. 
Working within the context of state regulation of 
equipment and design, the recognition of two basic prin- 
ciples would at once minimize the obvious disadvantages 


73 “Recent developments indicate that the manufacturers are becoming more 
concerned with safety than they used to be, but many people feel that the 
manufacturers approach the problem too slowly. 

“One possible solution remains—one that would not only provide safety 
features sooner, but would discriminate between advertised safety and actual 
safety. A national bureau, similar to aviation’s C.A.A., could consist of inde- 
pendent automotive safety design experts, technicians in every phase of engineer- 
ing, and physicians specializing in the human element of automotive safety. 
This committee would pass judgment on samples of every new model and make 
of automobile before the car could be put on the market. Some will frown on 
the operation of such a bureaucracy, but such an organization might fulfill a 
public service.” 

Dudley, Let’s Make Accidents Safe!, 5 Motor Trenp 83 (Oct. 1953). 

74 Representative Jacob Javits (Rep., Lib., N.Y.) introduced a resolution on 
January 6, 1953 providing for an investigation and study of state and federal 
laws relating to the automobile. The words of the resolution implied the possi- 
bility of federal legislation. H. Res. No. 45, 83d Cong., Ist Sess. (1953). A 
supplementary resolution also provided for $50,000 to be spent by the Com- 
mittee on Interstate and Foreign Commerce in the course of the study. H. 
Res. No. 46, 83d Cong., Ist Sess. (1953). 

7 However, express federal regulation is not the only way the Federal Gov- 
ernment could act. 

Robert Moses in his essay which won the “First National Award” in the 
General Motors Better Highways award contest, stated that “effective on) 
regulations might well be made an indispensable condition to receiving federal 
aid.” Moses, How to Plan and Pay for Better Highways, GENERAL Motors 
Betrer Highways Awarp Contest 35 (1953). This was without specific 
reference to the Uniform Motor Vehicle Code, but many traffic experts feel that 
the threat of withdrawal of federal funds should be used to force states to 
adopt the act, as it is now used to force states to meet standards imposed by 
federal authorities as a condition to receiving federal funds for highway con- 
struction within their state. 42 Stat. 214 (1921), 23 U.S.C. § 8 (1952). To 
find which governmental agency has authority to set the standards and withhold 
or grant funds see 23 U.S.C. §§ 8 and 11 (1952). Also safety devices and 
traffic signals on highways constructed with federal aid are subject to the ap- 
proval of the state highway department with the concurrence of the Bureau 
of Public Roads. 58 Star. 843 (1949), 23 U.S.C. § 63 (1952). 

It has been predicted that the federal government will take motor vehicle 
regulation from the states in the next ten to twenty years if the states refuse 
to do their part in traffic safety. 
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of having automotive design and equipment regulations 
the province of 48 state legislatures rather than that of 
the federal government. (A) It is the responsibility of 
each state to insure that cars it registers conform to its 
law. It is unreasonable to expect any state to make a 
comprehensive check of vehicles as they enter the state 
to ascertain whether or not they comply either with their 
own law or that of the state in which they are registered. 
The only way to be reasonably certain that most cars 
have complied with at least the law of one state is to 
require inspection of the car as incident to its registration. 
This is done by 14 states, and should be done by all.” 
And since by raising equipment standards compliance be- 
comes more onerous, inspection will correspondingly in- 
crease in importance. (B) State legislatures should 
recognize that to enforce equipment and design require- 
ments they have three criminal sanctions at their disposal. 
In regard to a particular requirement the state may pro- 
hibit the use of nonconforming vehicles, the sale within 
the state of nonconforming vehicles, or the registration 
of nonconforming vehicles. When absolute exclusion is 
desired, all three sanctions should be used. When ex- 
clusion of out of state cars is not desired, though the 
statute is to be applicable to residents, then only the 
sanctions regarding sale and registration should be in- 
voked. This may be done merely by exempting a non- 
resident motorist from criminal prosecution for violating 
the statute. This would retain the statutory standard in 
tort litigation thereby protecting plaintiffs injured in the 
state by nonresidents and would eliminate the danger that 
interstate commerce might be adversly affected by elimin- 
ating the possibility of excluding nonresidents who have 
not complied with the less important requirements. It 
would also end unwarranted harrassment of motorists not 
intended to be excluded. 


76 See, e.g., An Appraisal of Motor Vehicle Inspections, 6 AMERICAN Asso- 
CIATION OF Motor VEHICLE ADMINISTRATORS (1941). Moore, North Carolina’s 
Motor Vehicle Inspection Program, 3 Trarric Review 10 (Winter 1949). 





COMMENT 


THE FRENCH CIVIL CODE FROM AN 


AMERICAN PERSPECTIVE 
JAMES OLIVER MURDOCK * 


The French Civil Code of 1804 is one of the great legal 
documents for all time. While it legislates on undramatic 
questions of private law—persons, property and its ac- 
quisition—it established legal equality and individual 
liberty. It protects private enterprise and property. This 
is an outstanding achievement of substance. Through 
this great Civil Code the French spoke and thought for 
the whole human race. As the Roman Corpus Juris 
Civilis had codified right reason tested by experience, the 
French Civil Code did this and more—it recognized 
the worth of the individual. It gave the protection of the 
law to the peoples’ earthly source of spiritual, intellectual 
and material leadership—the individual. Although a 
private law document, it proclaimed the Rights of Man. 

The other great qualities of the Code are not of sub- 
stance but rather of form. It is brief and simple. It 
epitomizes in a peoples’ code a systematic synthesis of 
some two thousand five hundred years of Western legal 
culture. The brilliancy of the French jurist in the 
logical expression of universal principals in simple terms 
is at its best in this great civil code. The genius of the 
document is best demonstrated not by words of praise, but 
by the hard fact that it has been adapted by most of the 
nations of the world. Designed to aid in the legal uni- 
fication of France under Napoleon, codes modelled upon 
it have contributed to the rise of nationalism throughout 

* Professor of International and Comparative Law, The George Washington 
University. This article was written to commemorate one hundred and fifty 
years of the French Civil Code of 1804 for publication in French in the Revue 
Internationale De Droit Compare, Anniversary Number, and in English in 
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the world. Adaptations of the French Civil Code by 
Near Eastern and Far Eastern nations have helped re- 
duce international tension between the East and the West. 

The revolutionary era of the turn of the 18th Century 
was also remarkable for a great public law document— 
the Constitution of the United States of America. It 
likewise has been adapted by diverse peoples throughout 
the world in the achievement of national independence or 
popular forms of government. While the American Con- 
stitution of 1789 influenced the development of public 
law in many nations, the French Civil Code of 1804 pro- 
foundly influenced the development of private law. 

With this decisive impact on the rise of civilization in 
the past hundred and fifty years, why has the French 
Civil Code of 1804 aroused only casual interest in the 
United States of America? The principal reasons that 
come to mind are understandable. The English colonist 
in America had lived under the English Common Law. 
It was natural for his customary law system to follow him, 
with such modifications as the new world required. 
Blackstone’s Commentaries on the Common Law made it 
relatively easy for the early American lawyer to secure 
a concise “corpus juris.” Accordingly, the advent of the 
French Code in 1804 had little influence on American 
legal institutions, except in the State of Louisiana. The 
American polity had inherited the Common Law and 
found it adequate to the exigencies of the day. 

The English Common Law System was adaptable to a 
new continent, where dynamic social and economic de- 
velopments required a flexible legal structure rather than 
a crystalized code. Adaptability to change rather than 
refinement and clarification of law was needed. 

The language barrier should also be noted. It was 
easier to secure and adapt extensive English common 
law materials than to translate the concise French code 
and other needed materials into English and fit them to 
new world conditions, 
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Finally, the Anglo-American legal mind is more ac- 
customed to reason by analogy with a view to develop- 
ing a rule, rather than accepting a rule and applying it 
to a given situation. Of course, the idea of developing 
new rules of law was more suited to the dynamic 18th 
and 19th than to the relatively more settled 20th century 
American economy. As America has come of age, how- 
ever, it has not yet turned to the concise French codi- 
fication of private law. The Restatement of the Common 
Law by the American Law Institute, however, indicates 
a realization of the need for simplification and systemati- 
zation. But the Restatement has not reduced the amount 
of legal materials required to work with the Common 
Law in America. 

The next half century will doubtless see a fresh ap- 
proach to the organization of private law materials in the 
United States. The Common Law case system is too 
cumbersome now even with all the indicies, digests and 
other research aids to its use. Even if the increasingly 
prohibitive expense of maintaining it could be overcome 
in an age of inflation, the case system requires too much 
library space for an unessential repetition of legal rules. 
It is inefficient and must yield to codification. To pre- 
serve flexibility for growth of the law, the French civil 
code approach affords an excellent solution. Louisiana, 
through its State Law Institute, can provide practical 
leadership and liason facilities in adapting the French 
Civil Code to the contemporary American industrial- 
agricultural economy. Quebec can render a similar serv- 
ice to Canada and other Common Law jurisdictions. 

The French Commission for the Reform of the Civil 
Code can provide a mid-twentieth century model code 
for the guidance not only of France but of all countries 
seeking to improve the administration of justice. Today 
when the rule of law has been destroyed by dictatorial 
rule in a number of states, nations dedicated to social 
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justice must be vigilant to develop efficient legal systems 
adequate to preserve liberty under law. 

The French jurist has contributed in full measure to 
the development of the great thought stream of the law 
in the past, notably in the French Civil Code of 1804. 
May the present generation of French jurists help meet 
today’s need for a world legal order by providing a model 
draft civil code for the consideration of all civilized na- 
tions. This will require the French Commission for the 
Reform of the Civil Code to produce an ideal code from 
the standpoint of simplicity and clarity, logic and system. 
But perfection in form and intellectual excellence is not 
enough. The new French Civil Code to commend its 
world-wide use, particularly in Common Law System 
countries, should as in the past be inspired by the three 
dominent purposes of the law—the achievement of self- 
government, individual freedom and justice among men. 
Such a modern people’s code in simple terms could then 
be popularized throughout the world by such organiza- 
tions as the Henri Capitant Association for French Jur- 
idical Culture, by the Societe de Legislation Comparee 
and other international law and bar associations. 

In order to make French juridical culture readily 
available to the English speaking world, translations not 
only of the new code but of all materials essential to its 
intelligent use should be provided. The faculties of law 
of the great universities in the French and English speak- 
ing worlds as well as the bar associations should organize 
special liason committees. The jurists of Quebec and 
Louisiana should be constantly at work to make available 
and interpret French legal materials to the Common Law 
world. These two jurisdictions are also in a strategic 
position to interpret the Common Law to Civil Law 
jurisdictions. 

The French Civil Code of 1804 has served humanity 
well. May this splendid French tradition continue! 
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EDITORIAL NOTE 


A “SALE OR EXCHANGE” OF PATENT RIGHTS FOR 
FEDERAL INCOME TAX PURPOSES 


The inventor, or other owner of a patent right, may develop and 
exploit his invention himself, or he may permit others to do so by 
licensing or assigning his patent rights in return for royalties or 
other payments from the licensee-assignee. When he licenses or 
assigns his patent rights, the income he derives therefrom (after 
allowance for the cost and/or the amortization of costs that are per- 
mitted in the particular case) is taxable * whether the transaction is a 
license? or an assignment.* The amount of tax due thereon, how- 
ever, may depend on the nature of the transaction. 

If such a patent transaction is “the sale or exchange of a capital 
asset held for more than six months” for tax purposes, the gain or 
loss to the licensor or assignor thereof is accorded special tax treat- 
ment as a “long term capital gain or loss.”* In the case of an 
individual taxpayer, only 50% of such a long term capital gain is 
included in computing his taxable income, with a maximum income 
tax rate of 50% assessed against the 50% so included (in effect, a 
maximum income tax rate of 25%),° as compared to a maximum in- 
come tax rate of 91% on ordinary income.* For corporations, an 
alternative maximum income tax rate of 26% is assessed on long term 
capital gains,’ as contrasted to a maximum income tax rate of 52% 
on ordinary income.* There are special limitations on the amount of 
long term capital losses allowable as deductions for both individual 
and corporate taxpayers.® Thus, a different income tax rate may 
apply to the gain or loss on a transaction that is a “sale or exchange” 
of the patent for tax purposes than would apply otherwise to a gain 
or loss treated as ordinary income. 


1 See Mertens, Law or FeperaL INcomE TAXATION § 18.14 (1942) for a 
general discussion as to which taxpayer is subject to income tax liability on 
the payment received. 

2Int. Rev. Cope §61(a) (6) provides: “. . . [G]ross income means all in- 
come from whatever source derived, including . . . royalties. . . .” Unless 
otherwise specified citations to the Internal Revenue Code refer to the Internal 
Revenue Code of 1954, enacted on August 16, 1954. 

3 Int. Rev. Cope § 1002. 

; *Int. Rev. Cope §§ 1222(3) and (4) define long term capital gains and 
losses. 

5S Int. Rev. Cope Hs 1201(b), 1202. 

® Int. Rev. Cope § 1(a). 

TInt. Rev. Cope § a. 

8 Int. Rev. Cope § 11. 

® Int, Rev. Cove §§ 1211, 1212. 
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The nature of a transaction involving the transfer of patent rights 
may also have an important effect in other areas of the tax law. 
Under past “excess profits” tax laws, the question of the nature of 
a patent transaction was very material. Royalties were included in 
the computation of the income subject to such tax; gains on the sale, 
or exchange of patents were not.’® 

Payments of patent royalties are subject to the withholding tax 
provisions of the code, whereas payments for the “sale or exchange” 
of property are not.** The question of withholding taxes is of con- 
cern both to the patent licensee-assignee who may be liable to the 
Government for the payment thereof whether or not he withholds the 
taxes due and to the foreign patent licensor-assignor who might not 
otherwise be within the jurisdiction of the United States Government 
for tax purposes. 

“Royalties” are included within the definition of “personal holding 
company income” used in determining whether a corporation is sub- 
ject to the special 85% tax rate on “personal holding companies,” but 
gains on the “sale or exchange” of property are not.’* The nature of 
a patent transaction for tax purposes may determine if that 85% rate 
is applicable to all of the income of a company. 

Furthermore, whether or not a transfer of patent rights is a “sale 
or exchange” for tax purposes may determine the amount of the 
“cost basis” deduction available in a taxable year of either the licensor- 
assignor or the licensee-assignee. In the case of the licensor-assignor, 
his “cost basis” is deducted from the proceeds of a “sale or exchange,” 
pro rata as the proceeds are realized,’* but the “cost basis” in a mere 
license arrangement must be depreciated on a straight line over the 
life of the patent.** If a licensee acquires his interest in the patent by 
a sale or exchange, he must recover his cost as depreciation on pat- 
ent rights; otherwise, the licensee recovers his cost either as a “roy- 
alty payment” in the year paid or as the depreciation of an intangible 
contract over the life of that contract.’® 
200 (6th Cir. 1949). 

11 Int. Rev. Cope § 3402; see Kimble Glass Company, 9 T.C. 183 (1947). 

12 Int. Rev. Cope § 543; see Heater Corporation, P-H 1954 T.C. Mem. Dec. 
q 54.257 (1954). 

18 Int. Rev. Cope § 1001; see Parke, Davis & Company, 31 B.T.A. 427 (1934). 

14 Int. Rev. Cope §§ 167(a), (c); the alternative methods of depreciating do 
not apply to intangible assets. 

15 Since Associated Patentees, Inc., 4 T.C. 979 (1946), a licensee-assignee 
will usually be allowed the same amount of deduction in a taxable year, whether 
an agreement is a license or a sale. In that case, the Tax Court held (acquies- 
cence by the Commissioner) that the licensor could deduct an “80% royalty” 
as depreciation in the year paid. The decision was based on the fact that the 


aggregate amount to be paid on the patents could not be determined and the 
yearly payments were attributable to income of the year. But there could be 
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The law with respect to the tax treatment of transfers of patent 
rights, by an inventor or certain individuals who acquire their interest 
in a patent for consideration prior to the actual reduction to practice 
of the invention, underwent a major revision by virtue of Section 1235 
of the Internal Revenue Code of 1954. The section is “without coun- 
terpart” ** in the prior tax statutes of the country and requires that 
the transfer (other than by gift, inheritance or devise) of all substan- 
tial rights to a patent, or of an undivided interest therein, by any 
“holder” is to be considered as the “sale or exchange” of a capital 
asset held for more than six months regardless of (1) whether the 
property has in fact been held for more or less than six months, (2) 
whether the inventor is an amateur or professional, and (3) whether 
payments are computed on a royalty or fixed payment basis.** 

For transfers not included within Section 1235, however, Congress 
intended that the prior tax treatment of transfers of patent rights 
should remain undisturbed.** Of course, the new Code was the first 
comprehensive revision of the internal revenue laws since before the 
turn of the century. This revision, which included the enactment of 
the income tax, a rearrangement of the provisions to place them in 
more logical sequence, the deletion of obsolete material, and an attempt 
to express the internal revenue laws in a more understandable man- 
ner *® could result in certain unintended changes, a factor which must 
be considered when examining its provisions. 


HIsToRICAL DEVELOPMENT OF THE “MAKE, UsE AND SELL” TEsT 


The question of whether an agreement transferring patent rights 
constituted an assignment or a mere patent license arose long before 
the advent of federal income taxation. The legal theory of a patent 
infringement suit is that of a tortious violation of the owner’s prop- 
erty rights; and it was held, “In equity, as at law, when the transfer 
amounts to a license only, the title remains in the owner of the pat- 


agreements, not within the scope of the decision, where the amount of deduction 
for depreciation would be different from that for royalties, ¢.g., an agreement 
for royalties limited to a maximum sum likely to be reached. Furthermore, if 
a taxpayer does not choose the right theory of deduction, or fails to plead in the 
alternative, he may be denied the benefit thereof, even though the amount would 
be identical under the opposite theory. See W. B. Davis & Son, Inc., 5 T.C. 
1195 (1945). 

16 See Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954). 

17 See Conr. Comm. Rep. on H. R. 8300, 83d Cong., 2d Sess. § 1235 (1954). 

18 Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954): “In enacting this 
section for the specific purposes set forth in this report, your committee has no 
intention of affecting the operation of existing law in those areas without its 
scope.” 


19H. R. Rep. No. 1337, 83d Cong., Ist Sess. §1 (1954). 
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ent; and suit must be brought in his name, and never in the name of 
the licensee alone. . . .” ”° 

In the classic decision of Waterman v. Mackenzie,” the plaintiff, 
the inventor of an improvement in fountain pens, sued in equity on an 
alleged patent infringement for an injunction, discovery, accounting 
and damages. The defendants filed a plea, denying title to the patent 
in the plaintiff, and claiming that title thereto resided in a third party 
as a result of an “assignment” from the plaintiff to his wife and a 
further “assignment” from the wife to a third party as security on a 
note. After the “assignment” to the third party, the wife had at- 
tempted to reassign title to the patent back to the plaintiff; the issue 
in the case was the situs of legal title at the time of trial for purposes 
of determining the proper party to bring suit for patent infringement, 
i.e., which of the three “assignments” had been legal assignments 
transferring title. 

Since the property rights in and to a patent were created by Con- 
gress under its specific and exclusive authority granted by the Consti- 
tution,?? the Supreme Court in Waterman v. Mackenzie, looked to 
the statutory definition of a patent ** in determining what the prop- 
erty rights therein were,”* and what transfer of those “property rights” 
would be a legal assignment passing title. The Court, per Mr. Justice 
Gray, said: 


Every patent issued under the laws of the United States for 
an invention or discovery contains ‘a grant to the patentee, his 
heirs and assigns, for the term of seventeen years, of the exclusive 
right to make, use and vend the invention or discovery through- 
out the United States and the territories thereof.’ Rev. Star. 
§ 4884. The monopoly thus granted is one entire thing, and 
cannot be divided into parts, except as authorized by those laws. 
The patentee or his assigns may, by instrument in writing, assign, 
grant and convey, either, Ist, the whole patent, comprising the 
exclusive right to make, use and vend the invention throughout 


20 Waterman v. Mackenzie, 138 U.S. 252, 256 (1891). See Littlefield v 
Perry, 21 Wall. 205, 223 (U.S. 1875); Paper Bag Cases, 105 U.S. 766, 771 
(1881) ; Birdsell v. Shaliol, 112 U.S. 485, 487 (1884). 

21138 U.S. 252 (1891). 

22 U. S. Const. Art. I, §8. 

23 Compare with 66 Star. 804, 35 U.S.C. 154 (1952): “Every patent shall 
contain . . . a grant to the patentee, his heirs or assigns, for the term of 
seventeen years, of the right to exclude others from making, using or selling 
the invention throughout the United States. . . 

24 See Kronner v. United States, 110 F. Supp. "730, 734 (Ct. Cl. 1953), where 
the court quoted with approval from Crown Die & Tool Co. v. Nye Tool & 
Machine Works, 261 U.S. 24, 40 (1922): “Patent property is the creature of 
statute law and its incidents are equally so and depend upon the construction 
to be given to the statutes creating it and them. . . . It is not safe, therefore, 
in dealing with a transfer of rights under the patent law, to follow implicitly 
the rules governing a transfer of rights in a chose in action at common law.” 
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the United States; or, 2d, an undivided part or share of that 
exclusive right ; or 3d the exclusive right under the patent within 
and throughout a specified part of the United States... . [A] 
transfer of either of these three kinds of interest is an assign- 
ment, properly speaking, and vests in the assignee a title in so 
much of the patent itself, with a right to sue infringers; . . . Any 
assignment or transfer short of one of these, is a mere license 
giving the licensee no title in the patent, and no right to sue at 
law in his own name for an infringement. . . .7° 


The Court, affirming the lower court, allowed the plea of defendant, 
holding first that the “assignment” from plaintiff to his wife was an 
assignment at law since it vested in her the whole title,?® but that the 
“assignment” back to plaintiff from the wife was a mere patent license 
since it granted plaintiff only “the sole and exclusive right and license 
to manufacture and sell” without including the right to use.27_ Even 
considering only those two “assignments,” failure to include his wife 
as a party was fatal to the plaintiff’s suit. Secondly, the court held 
that the intervening mortgage instrument transfering all the right, 
title and interest of plaintiff’s wife to the third party as security for 
a note was a valid patent assignment and vested title in the third 
party.”* Failure to include the third party owner as a party was also 
fatal to the plaintiff’s case. 

Thus, the Supreme Court interpreted the property right created by 
the patent statutes as the “exclusive right to make, use and sell,” in- 
cluding all three facets jointly, not severally. The property could be 
divided into so-called “undivided parts,” either on a territorial or a 
fractional basis, but such a division had to include all three of the 
rights to make, use and sell. A transfer of the entire property, namely 
the exclusive right to make, use and sell, or an “undivided part 
thereof” would be an assignment. Anything less would be a patent 
license. 

The test applied in Waterman v. Mackenzie, in determining situs 
of legal title to a patent in a license agreement, has since become an 
established principle in patent law. The effect in patent title law of 
an exclusive license to make, use and sell an invention is identical 
with that of an express assignment of all right, title and interest 
thereto.2® “Whether a transfer of a particular right or interest under 
a patent is an assignment or a license does not depend upon the name 


25 Waterman v. Mackenzie, 138 U.S. 252, 255 (1891). 
26 Id. at 257. 

27 Ibid. 

28 Jd. at 258. 


29See United States v. General Electric Co., 272 U.S. 476, 489 (1926); 
Kenyon v. Automatic Instrument Co., 160 F.2d 878 (6th Cir. 1947). 
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by which it calls itself, but upon the legal effect of its provisions.”’*° 
Failure to grant the right to make,** the right to use * or the right to 
sell ** would make the transfer a mere patent license and would not 
transfer legal title. 

Limitations placed on the right to make, for example, a quantity 
restriction,** however, would not cause a transfer to become a mere 
license if the grant of the right were exclusive. (Limitations on price 
and use might be illegal under antitrust laws.)** Furthermore, the 
fact that the passage of title in the assignment might be defeated by 
a condition subsequent, such as the payment of the underlying debt 
in a mortgage transaction, would not negate an otherwise valid patent 
assignment.** 


APPLICATION OF PATENT TiTLE Law To Income Tax Law 


As noted supra, the advent of federal income taxation has required 
that a “sale or exchange” of patent rights be defined for tax purposes. 
The problem for the courts has been one of deciding to what extent 
the well-established principles used in patent title law for distinguish- 
ing patent licenses from assignments, including the “make, use and 
sell” test in Waterman v. Mackenzie, supra, were applicable to “sales 
or exchanges” for tax purposes.*7 The Supreme Court had recog- 
nized that there were situations in which those principles might not 
even control the right to sue for an infringement,®* the purpose for 
which they were developed. 

An increase or decrease in the value of property owned by a tax- 
payer usually takes place over a period of years, yet the aggregate 
gain or loss to the taxpayer thereon is realized in one year, the year 


80 Waterman v. Mackenzie, 138 U.S. 252, 256 (1891). 

81 Jd. at 256. See Gayler v. Wilder, 10 How. 477, 494-495 (U.S. 1850). 

82 Waterman v. Mackenzie, 138 U.S. 252, 256 (1891). See Hayward v. An- 
drews, 106 U.S. 672 (1883). 

83 Waterman v. Mackenzie, 138 U.S. 252, 256 (1891). See Mitchell v. 
Hawley, 16 Wall. 544 (U.S. 1872). 

384 Waterman v. ere 138 U.S. 252, 256 (1891). See Wilson v. Rous- 
seau, 4 How. 646, 686 (U.S. 1846). 

35 See United States v. ‘anal Electric Co., 272 U.S. 476, 491-494 (1926) ; 
Motion Picture Patents Co. v. Universal Film "Mfg. Co., 243 U.S. 502 (1917). 

86 Waterman v. Mackenzie, 138 U.S. 252, 256 (1891) : “An assignment of 
the entire patent . . . may be either absolute, or by way of mortgage and liable 
to be defeated by non-performance of a condition subsequent. . . 

87 See Lamar v. Granger, 99 F. Supp. 17, 40 (W.D. Pa. 1951), where the court 
said, in a case involving the issue of capital gains on a patent agreement: 
“The question is one of federal taxation which is governed by federal statute 

., and whether an instrument constitutes an assignment at common law or is 
an assignment under the law of a particular state is immaterial. The question 
2 — it is what purports to be within the meaning of the Internal Revenue 

ode.” 

38 Waterman v. Mackenzie, 138 U.S. 252, 255: .[S]uit must be brought 
in... [the owner’s name] and never in the name ae the licensee alone, unless 
that is necessary to prevent an absolute failure of justice. . . 
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of the “sale or exchange.” To compute the gain or loss otherwise 
would be extremely impractical, and yet treating the gain or loss as 
an ordinary item in the year realized would be inequitable because of 
the graduated rates used in taxing ordinary income. It was for the 
purpose of correcting such an inequity that the law has provided spe- 
cial treatment for “long term capital gains or losses” .** In a “legal 
assignment” of patent rights, however, where payments thereon are 
to be made over the life of the patent on the basis of the production, 
sale, or use of the invention covered, the licensor-assignor is not the 
victim of such an inequity, since he realizes his gain or loss over the 
period of years in which the patent property has life. Instead, his 
tax position is identical to that of other taxpayers, such as individuals 
in the entertainment and professional fields, whose long years of 
training and effort are compensated for by a relatively short period 
of high income (and consequently high tax rates). Accordingly, it 
was argued, in an early case involving such a patent transaction, that 
“the application of the capital gains limitation would produce conse- 
quences repugnant to the intent and purpose of Congress.” *° The 
Commissioner of Internal Revenue contended that the term “sale or 
exchange” should be defined as, and limited to, the type of transaction 
for which Congress enacted the long term capital gains provision of 
the Code. 

Similarly, the purposes, for which patent “royalties” were included 
within the Internal Revenue Code definitions of personal holding 
company income and income subject to withholding taxes, as well 
as those for which the Code requires the capitalization of certain costs 
and recovery thereof as depreciation, are unique to tax law and 
without counterpart in patent title law. An early tax “loophole” 
for individuals of high personal income had been to transfer their 
investments to a holding company, thus insulating the income on 
those investments from the high personal income tax rates; Congress 
created the special tax rate on personal holding companies in order 
to close that “loophole.” The withholding tax was designed to place 
income taxes on a pay as you go basis.** Depreciation is merely a 
device developed by accountants for allocating certain expenditures 


39 See CCH Fep. Tax Rep. {4700 (1955) ; Commissioner v. Hopkinson, 126 
F.2d 406, 410 (2d Cir. 1942). 

40 Carl G. Dreymann, 11 T.C. 153, 161 (1948). 

41 See General Aniline & Film Corporation vy. Commissioner, 139 F.2d 759 
(2d Cir. 1944). The court reversed a Tax Court decision that “royalty” pay- 
ments made by petitioner on a patent license were subject to withholding taxes, 
refusing to decide the question on the basis of situs of legal title as had been 
done by the Tax Court. The court said, “. . . the crucial question here is 
whether the royalties are income to I. G. within the meaning of this tax stat- 
ute.” Id. at 760. 
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over the years in which the taxpayer will derive a direct benefit there- 
from.*? The rote application of patent title law principles in such 
areas of tax law would not be fair to either the taxpayer or the Gov- 
ernment. 

The first decision, involving the interpretation of an agreement 
transfering patent rights, for substantive tax purpose, was that of the 
Board of Tax Appeals in Parke, Davis & Company.* The petitioner, 
termed “licensor” in the underlying agreement, transferred to the so- 
called “licensee” the exclusive right to use and to manufacture for 
its own use, and contracted away its own right to sell or sublicense 
without the prior consent of the “licensee.” Since the rights owned 
by the parties in the patent under the agreement were identical, 
neither having the right to sell or sublicense,** petitioner claimed that 
there had been a transfer of an “undivided interest” in one half of 
the patent, and attempted to write off one half of the cost of its pat- 
ents in determining its gain on the transaction. On the other hand, 
the Commissioner of Internal Revenue contended that the agreement 
was a mere patent license and assessed tax on the gain without deduct- 
ing any part of the patent cost basis. 

The Board, while conceding that the transaction was not an assign- 
ment under patent title law, since petitioner had failed to grant the 
right to sell and had retained the right to sue for patent infringement 
in its own name, nevertheless held that petitioner had been correct in 
computing its gain as though the transaction were an outright sale. 
It brushed aside patent title law by stating that the case involved “...a 
question of income tax liability where legal title is of little consequence 
and the inquiry is as to the ownership of beneficial interest . . .,” * 
and determined the tax effect of the transfer according to its sub- 
stance. Petitioner had surrendered one half of his rights under the 
patent in return for a fixed sum to be paid over a three months’ 
period. Under the circumstances, it would have been inequitable not 
to offset one half of the cost of the patents against the proceeds from 
the agreement. 

The rationale in Parke, Davis & Company, supra, has not been 
applied in later case law. Unfortunately, subsequent decisions have 
tended to define a “sale or exchange” for tax purposes less in terms 


42 See Parke, Davis & Company, 31 B.T.A. 427 (1934). 

43 Ibid. 

44“ | | [Pl]etitioner by the agreement surrendered the right to exercise these 
privileges without Lilly’s consent, so that its rights in this respect were no 
greater than those of the latter. Upon execution of the agreement, neither had 
the right to sell or license without permission of the other. . . .” Jd. at 430. 

45 Td. at 431. 
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of substance and more on the basis of situs of legal title.** In 1942, 
the United States Court of Appeals for the Second Circuit, in Commis- 
sioner v. Hopkinson," affirmed a Board of Tax Appeals decision that 
a transfer of “all right, title and interest” of the seller in and to a 
patent constituted a sale or exchange for purposes of the long term 
capital gains provision of the Code, despite the fact that payments for 
the patents were based on a stated amount per unit manufactured. 
The court took the position that the “. . . manner of paying for the 
property by the purchaser was but an installment plan which did not 
lessen the full and complete title to the property which was trans- 
ferred to the purchaser and which gave it the rights of an absolute 
owner.” ** In other words, the transfer of legal title in the patents 
to the purchaser established a “sale or exchange” for tax purposes; 
the court indicated that since the capital gains provision of the Code 
did not expressly exclude patent transactions with such mode of pay- 
ment, the rules of patent title law were applicable. 

Subsequently, in the landmark case of Edward C. Myers,*® the 
Tax Court extended the application of patent title law principles to 
the area of exclusive licenses of patent rights. Petitioners had granted 
“an exclusive license together with the right to grant sublicenses to 
make, use and sell. . .” °° in return for “royalty” payments equal to 
five per cent of the sales of the licensor. The court held the agree- 
ment constituted a “sale or exchange” for capital gains purposes on 
the basis of “the make, use and sell” test in Waterman v. Mackenzie.™ 

Whether or not an agreement transfering patent rights is a “sale 
or exchange” for tax purposes depends on the intent of the parties ; 
it is well established that the courts will look past the wording used 
to the real intent and substance of the transaction in determining its 
nature for tax purposes.°? Generally, it has been held that a “sale 
or exchange” for tax purposes is not negated by the fact that the 
agreement grants an “exclusive license” instead of using words of 
purchase; or that the parties are referred to as “licensor” and “licen- 
see”; or that payments are termed “royalties”.** The fact the par- 

46 See Lamar v. Granger, 99 F. Supp. 17, 36 (W.D. Pa. 1951). The courts 
have generally followed basic patent law laid down by the Supreme Court in 
determining whether a patent has been sold or exchanged or Zt licensed. 

47 126 F.2d 406, 408 (2d Cir. 1942), affirming 42 B.T.A. 580 (1940). 

48 Td. at 410. 

496 T.C. 258 (1946). 

50 Td. at 259. 

51 Id. at 262-263. 

52 See Cleveland Graphite Bronze Co., 10 T.C. 974, 987-988 (1948); Kimble 
Glass Company, 9 T.C. 183, 189 (1947 ). 

53 Allen v. Werner, 190 F.2d 840, 842 (5th Cir. 1951):; Lamar v. Gunes, 99 
F. Supp. 17, 36 (W.D. Pa. 1951) ; Kronner v. United States, 110 F. Supp. 730, 


733- 734 (Ct. Cl. 1953) ; Carl G. Dreyman, 11 T.C. 153, 160 (1948) ; Edward C. 
Myers, 6 T.C. 258, 264 (1946). 
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ties treat the transfer as a mere license in their books and accounting 
records is not controlling.** One decision has even held there was a 
“sale or exchange” for tax purposes despite the fact that the agree- 
ment granted a “nonexclusive license,” °° the court finding as a matter 
of contract interpretation that the parties had intended the term “non- 
exclusive license” to mean what at law would have been an “exclusive 
license” for an undivided share of the patent rights. The courts, how- 
ever, will look to the language of the agreement where it is ambiguous 
or where the intent of the parties is not clear even though the use 
of certain phraseology will not control the tax effect of the transac- 
tion.** 

In so looking past the wording to the intent and substance, the 
courts have merely been following a well established principle in patent 
title law,®" and quite often it seems that the intent and substance they 
are seeking is merely the situs of legal title to the patent rights. 
Words indicating retention of bare legal title are not always looked 
through; an instrument creates a mere patent license for tax purposes 
“where it expressly negates the transfer of legal title.” °* It has been 
held that, where an agreement provides that it should not be construed 
as an assignment of patents *® or makes the licensor-assignor “own- 
er,” © there has not been a “sale or exchange” for tax purposes. 

Since Commissioner v. Hopkinson, the cases have consistently held 
that mode of paying for the patent does not determine the nature of 
the transaction for tax purposes; yet, as noted above, the very pur- 
pose of tax statutes may be defeated by eliminating such a fundamental 
element from consideration. Transfers of patent rights have been 
treated as “sales or exchanges” for tax purposes where payments 
were based on a percentage of sales,** on the number of units manufac- 


54 See Heater Corporation, P-H 1954 T.C. Mem. Dec. 54, 257 (1954), where 
the parties were permitted to treat a transfer of patent rights as a “sale or ex- 
change” for tax purposes despite the fact that the accounting records of the 
parties reflected the payments as royalties and the licensor-assignor continued 
to carry the patents on its books after the transfer. 

55 Kavanaugh v. Evans, 188 F.2d 234 (6th Cir. 1951). 

_ 56 See Kronner y. United States, 110 F. Supp. 730, 734 (Ct. Cl. 1953) : “While 
it is true... that the intention of the parties is to govern, the best evidence of 
this intention is the very words used in the contract”; Cleveland Graphite Bronze 
Co., 10 T.C. 974, 988 (1948), quoting with approval from Kenyon y. Automobile 
Instrument Co., 160 F.2d 878, 882 (6th Cir. 1947): “... [T]he instrument of 
transfer must be unambiguous and show a clear and unmistakable intent to part 
with the patent.” 

57 See note 30 supra. 

58 Federal Laboratories, Inc., 8 T.C. 1150, 1156-1157 (1947). 

589 Ibid. 
ape Financiera Sociedad v. United States, 108 F. Supp. 100 (Ct. 

61 Edward C. Myers, 6 T.C. 258, 260 (1946). 
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tured,®* on royalties from sublicenses,** and even on percentage of 
the profit of the licensee-assignee.** Apparently, mode of payment 
has not been considered as a factor in a borderline decision requiring 
a court interpretation of the parties’ intent.** One decision treated a 
patent transfer as a “sale or exchange” for purposes of withholding 
taxes on the rationale that payments were not of royalty nature; but 
the case can be reconciled with the general rule used elsewhere for 
the court indicated that it considered that title had in fact passed to 
the licensee-assignee and stated that the decision on whether royalty 
type payments would have precluded tax treatment as a sale or ex- 
change was not being decided.®* 

The decisions in Edward C. Myers and subsequent tax cases, have 
applied the principle developed in patent title law ®’ that security pro- 
visions, or provisions for revesting title in the licensor-assignor upon 
a condition subsequent, are not inconsistent with a “sale or exchange.” 
Thus, transactions have been treated as the “sale or exchange” of 
patent rights for tax purposes where the agreement calls for a termin- 
ation (1) upon insolvency, bankruptcy or receivership of the licensee- 
assignee, (2) upon the failure of the licensee-assignee to meet pay- 
ments or otherwise fill his contract obligations,** and/or even (3) 
upon an option of the licensee-assignee to terminate.®® On the other 
hand, an agreement that otherwise would qualify as a “sale or ex- 
change” for tax purposes, would be a mere license where it is term- 
inable at the will of the licensor-assignor *° or is terminable upon an 
occurrence that is not a legal condition subsequent, e.g., the failure 
of the licensee-assignee to increase its capacity to handle all demand.” 

The test for whether a particular security provision is consistent 
with a “sale or exchange” for tax purposes has been whether it de- 
feats passage of legal title. It has been held that where the licensor- 


= Seppetestonee v. Hopkinson, 126 F.2d 406, 409 (2d Cir. 1942). 


64 Associated Patentees, Inc., 4 T.C. 979 (1945). 
on sw" Gregg, 18 T.C. 291 (1952), aff'd per curiam, 203 F.2d 954 (3d 

ir. % 

66 General Aniline & Film Corporation v. Commissioner, 139 F.2d 759 (2d 
Cir. 1954). 

87 See note 36 supra. 

68 Allen v. Werner, 190 F.2d 840, 842 (5th Cir. 1951); Commissioner v. 
Celanese Corporation of America, 140 F.2d 339, 341 (D.C. Cir. 1944); Lamar 
v. Granger, 99 F. Supp. 17, 37 (W.D. Pa. 1951) ; Kronner v. United States, 110 
F. Supp. 730, 734 (Ct. Cl. 1953) ; Carl G. Dreymann, 11 T.C. 153, 161 (1948) ; 
Edward C. Myers, 6 T.C. 258, 264 (1946). 

69 Allen v. Werner, 190 F.2d 840, 842 (5th Cir. 1951). 

70 See Lynne Gregg, 18 T.C. 291, 302 (1952), aff'd per curiam, 203 F.2d 954 
(3d Cir, 1953) ; Edward C. Myers, 6 T.C. 258, 264 (1946) (where the court 
ee <i the agreement in the case from one terminable at will by both 
parties). 


71 See Lynne Gregg, 18 T.C. 291, 302 (1952), aff'd uriam, 203 F.2d 
954 (3d Cir. 1953). (1952), aff'd per curiam 
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assignor keeps the right to bring suit in his own name, the agree- 
ment is a mere patent license ** since such a provision would be incon- 
sistent with an intent to transfer title. Similar treatment was ac- 
corded to an agreement providing that the licensor-assignor had the 
right to transfer the right, title and interest in the patent at any time, 
even though, as set forth in a dissenting opinion, the parties only in- 
tended to spell out the transferability of the rights the licensor- 
assignor had, not define their nature.” 

Application of the “make, use and sell” test of Waterman v. Mac- 
kenzie has been a problem area in tax case law. Since Edward C. 
Myers the test has been firmly established as controlling the nature 
of a patent license for tax purposes. It has been recognized as author- 
ity by the United States Court of Claims ** and in several of the Cir- 
cuit Courts of Appeals,”® as well as by the Tax Court; 7* it has been 
applied not only in cases involving capital gains,’’ but in those in- 
volving withholding taxes,"* depreciation’® and personal holding 
company ®° income as well. 

In general, the requirement of patent title law ** that all three facets 
of the exclusive right, i.e., making, using and selling, must be trans- 
ferred has been carried into tax law,®* but one court has held that a 
transfer of only an exclusive license to make and sell a patent is a 
“sale or exchange” for tax purposes where the right to “use” the 
invention would be of inconsequential value.** The decision would 


72 bid. 
“a ene Financiera Sociedad v. United States, 108 F. Supp. 100 (Ct. Cl. 


74 Kronner v. United States, 110 F. Supp. 730, 733 (Ct. Cl. 1953). 

7 Kavanaugh v. Evans, 188 F.2d 234 (6th Cir. 1951). See also Lamar v. 
Granger, 99 F. Supp. 17, 36 (W.D. Pa. 1951) ; Lynne Gregg, 18 T.C. 291, 301 
(1952), aff'd per curiam, 203 F.2d 954 (3d Cir. 1953). 

76 Lynne Gregg, supra note 75; Cleveland Graphite Bronze Co., 10 T.C. 974, 
987 (1948), aff’d per curiam, 177 F.2d 200 (6th Cir. 1948). 

77 See notes 53 and 54 supra. 

78 Kimble Glass Company, 9 T.C. 183, 189 (1947). 

79 Cleveland Graphite Bronze Co., 10 T.C. 974, 987 (1948), aff’d per curiam, 
177 F.2d 200, (6th Cir. 1948). 

80 See Heater Corporation, P-H 1954 T.C. Mem. Dec. 954, 257 (1954), where 
the Tax Court cites the general line of authority in other areas of tax case law. 

81 See note 25 supra. 

82 Cleveland Graphite Bronze Co., 10 T.C. 974, 989 (1948), aff'd per curiam, 
177 F.2d 200 (6th Cir. 1949). 

83 In Allen v. Werner, 190 F.2d 840, 841 (5th Cir. 1951), the court found it 
unnecessary to decide whether the District Court had been correct in holding 
“... that in the nature of the article involved, a hydraulic jack, models of which 
sold in a price range of from $2.98 to $30.00, even the retention of the right of 
use would be so inconsequential in value as that a court, seeking the ‘substance 
of the matter rather than the form,’ in determining the incidence of taxation, 
should disregard this feature in determining whether the inventor had effected 
a sale rather than a license.” The Court of Appeals found that the right to use 
in fact had been conveyed to the licensee on the basis of parole evidence prop- 
erly admitted to interpret an ambiguous agreement and consequently that it did 
not have to determine whether a failure to transfer the right to use might be 
disregarded as was done by the District Court. 
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seem to be sound in theory as applied to tax law, but it is a unique 
one and of questionable value as a precedent.** At least one extreme 
decision has applied a much more technical standard, holding that an 
exclusive license to make, use or sell (instead of one to make, use and 
sell) did not transfer legal title and was not a “sale or exchange” for 
tax purposes.*® 

As in patent title law,®* a “sale or exchange” of patent rights for 
tax purposes is not negated by limitations and restrictions placed on 
the rights granted in an otherwise exclusive license within the scope 
of Waterman v. Mackenzie. Thus, capital gains treatment has been 
accorded a transfer of patent rights despite the fact that the licensor- 
assignor retained the right to make one of the items covered by 
the patents transferred.*’ Restrictions on the licensee-assignee’s right 
to sublicense or assign (components of the right to sell) have been 
held to be not inconsistent with a “sale or exchange” for tax pur- 
poses.** 


ADMINISTRATIVE AND LEGISLATIVE History oF SECTION 1235 


In 1946, the Commissioner of Internal Revenue acquiesced ** in 
the decision of the Tax Court in Edward C. Myers, but that acquies- 
ence was withdrawn in 1950 after it had become apparent that the 
rationale thereof had opened the door for application of capital gains 
provisions to nearly all licenses of patent rights. The Commissioner 


said: 


The Bureau has reached the conclusion that where the owner 
of a patent enters into an agreement whereby, in consideration 
of the assignment of the patent, or the license of the exclusive 
right to make, use, and sell a patented article, the assignee or 
licensee agrees to pay to the assignor or licensor an amount mea- 
sured by a fixed percentage of the selling price of the article so 
manufactured and sold, or amounts per unit based upon units 
manufactured or sold, or any other method measured by produc- 
tion, sale, or use either by assignee or licensee, or amounts pay- 
able periodically over a period generally coterminous with the 
transferee’s use of the patent, such agreement, for income tax 
purposes, is to be regarded as providing for the payment of roy- 
alties taxable as ordinary income.” 


84 bid. 

85 Federal Laboratories, Inc., 8 T.C. 1150, 1157 (1947). 

86 See note 34 supra. 

87 Kavanaugh v. Evans, 188 F.2d 234 (6th Cir. 1951). 

88 Allen vy. Werner, 190 F.2d 840, 842 (Sth Cir. 1951) ; Lamar v. Granger, 99 
F. Supp. 17, 38 (W.D. Pa. 1951) ; Carl G. Dreymann, 11 T.C. 153, 161 (1948). 

89 1946-1 Cum. Butt. 3. 

90 1950-1 Cum. Buz. 9, 10. 

91 [bid. 
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At the same time, the Commissioner of Internal Revenue attempted 
to have Congress “specifically exclude patents . . . in the hands of 
either (1) the person whose personal efforts created such property or 
(2) a person deriving a basis for the property . . . from the person 
who created it” from the definition of “capital assets.” *? A bill with 
such a provision was passed by the House of Representatives during 
1950,°* but was eliminated by the Senate Finance Committee and 
never became law. In its report on the bill, the Senate Finance Com- 
mittee found that “the desirability of fostering the work of such in- 
ventors outweighs the small amount of additional revenue which might 
be obtained under the House bill . . .”® As a matter of fairness, 
the Senate Finance Committee’s action would seem to have been 
proper. The House bill would have eliminated only the inventor and 
those claiming through him from the benefit of the capital gains pro- 
vision in the Code; albeit, subsequent purchasers would still have 
had the benefit of the capital gains provision of the applicable revenue 
law. 

Another attempt was made during the legislative consideration of 
the Internal Revenue Code of 1954 to restrict the applicability of the 
capital gains provision with respect to an inventor and those claiming 
through him. Section 1235 of the new Code, as originally recom- 
mended to and passed by the House of Representatives, would have 
permitted an inventor to treat a gain on the sale or exchange of his 
interest in a patent as a long term capital gain, if the price were con- 
tingent on the profitability or productivity of the patent in the hands 
of the buyer, only when the inventor received his full payment within 
five years of the date of sale or exchange.* 

The Senate Finance Committee, however, completely rewrote the 
House version of Section 1235,% stating that their purpose in so 
doing was to “provide an incentive to inventors to contribute to the 
welfare of the nation,” *’ a complete abandonment of the original pur- 
pose for which the Internal Revenue Service requested the legis- 
lation. The revised section treats transfers of patent rights, by in- 
ventors and certain original purchasers for value, as a “sale or ex- 
change” regardless of the mode of payment, and has provided the 
licensor-assignors on such transfers with a more favorable capital 

any R. 8920 as reported by H. R. Rep. No. 2319, 81st Cong., 2d Sess. § 219 
Coe Tbid. 

94 Sen. Rep. No. 2375, 81st Cong., 2d Sess. § 211 (1951). 

*5H. R. 8300, § 1235, as reported by H. R. Rep. No. 1337, 83d Cong., Ist 
Sess. § 1235 (1954). 

96 See Conr. Comm. Rep. on H. R. 8300, 83d Cong., 2d Sess. § 1235 (1954) : 


“This amendment completely rewrites the provision in the House bill dealing 
with patents.” 


97 Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954). 
4 
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gains treatment in other respects than had been available to them in 
the past. 

Section 1235, as recommended to the Senate by the Finance Com- 
mittee, was enacted into law as a part of the Internal Revenue Code of 
1954 after one change in wording had been made by the House-Senate 
Joint Conference Committee for the purpose of extending its applica- 
tion to transfers before as well as after Letters Patent were issued.”* 


SUBSTANTIVE CHANGES ErFectep By Section 1235 


Section 1235 is limited in application to transactions by inventors 
and certain individuals who purchase their interest before the under- 
lying invention is reduced to practice, i.e., by so-called Section 1235 
“holders” as defined by that section and discussed infra. For such a 
transaction, the section provides that the “transfer (other than by 
gift, inheritance or devise) of all substantial rights to the patent, or of 
an undivided interest therein . . . shall be considered the sale or 
exchange of a capital asset held for more than six months,” * regard- 
less of the fact that payments therefor are to be made over the life 
of the patent *°° and/or are “contingent on the productivity, use, or 
disposition of the property transferred.” *° 

The drafters of the section intended thereby to “obviate uncer- 
tainty” in the area caused by the Commissioner’s nonacquiescence in, 
and ruling contrary to, the decision in Edward C. Myers? In so 
doing, Congress codified the position of the Tax Court, not that of 
the Commissioner, in order to “give statutory assurance to certain 
patent holders that the sale of a patent (whether as an ‘assignment’ 
or ‘exclusive license’) shall not be deemed not to constitute a ‘sale or 
exchange’ for tax purposes solely on account of the mode of pay- 
ment.” #°° Although the decision in Edward C. Myers resulted in tax 
benefits beyond the area in which they were intended, as noted supra, 
the treatment of a patent transfer within the scope of Section 1235 as 
a “sale or exchange” for tax purposes regardless of mode of payment 
falls within the stated purpose of the section, i.¢., to “encourage in- 
ventors.” It was not intended that Section 1235 should otherwise 
alter “existing law” with respect to a “sale or exchange” of patent 


®8 The conference committee changed § 1235 from “evidenced by a patent” to 
“to a patent”. The House then receded “with an amendment to make it clear 
that the section applies to transfers prior to the issuance of the patent.” Conr. 
Com. Rep. on H. R. 8300, 83d Cong., 2d Sess. § 1235 (1954). 


99 Int. Rev. Cope § 1235 (a). 

100 Int. Rev. Cong § 1235 (a) (1). 

101 Int. Rev. Cope § 1235 (a) (2). 

102 Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954). 
108 Jbid. 
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rights for tax purposes, even on transactions within the scope of the 
section. 

It is to be seriously questioned, however, whether the existing law 
in all respects is as the drafters of the section, the Senate Finance 
Committee, viewed it. The Committee stated that the test for whether 
or not a “sale or exchange” for tax purposes had been effected was a 
realistic one, “whereby the entire transaction, regardless of formalities, 
should be examined in its factual context to determine whether or not 
substantially all rights of the owner in the patent property have been 
released to the transferee,” °° and that “the word ‘title’ is not em- 
ployed because the retention of bare legal title in a transaction in- 
volving an exclusive license may not represent the retention of a sub- 
stantial right in the patent.”?°* But, as noted supra, the golden 
fleece sought by the courts in their quest for the substance of a patent 
transfer has often been the mere situs of legal title. The fact that the 
section is not limited expressly to transactions involving passage of 
legal title may be meaningless if the principles developed in patent 
title law are mechanically applied to determine the “substance” of a 
transfer within its scope. 

Whether or not existing law is as the Senate Finance Committee 
views it, Section 1235 should be interpreted within the frame work 
of that view; it is the key to the legislative intent behind the drafting 
of the section. “A transfer of all substantial rights to a patent” for 
purposes of the section should be defined and limited in terms of the 
substantive effects of a transaction and should qualify as a “sale or 
exchange” for tax purposes, “irrespective of the location of legal title 
or other formalities contained in the license agreement,” 1° since it 
was intended that the words of the section have such a meaning. 

A liberal interpretation of the “make, use and sell” test is within 
that legislative intent. The Committee indicated that the grant of an 
exclusive license to manufacture, use and sell should be treated as “‘a 
sale or exchange” for purposes of Section 1235 as under past law, 
but viewed the test as a substantive one and not as one of patent title 
law. It cited with approval the fact that “courts have recognized an 
exclusive license agreement in some instances may constitute a sale for 
tax purposes even where the right to use the invention has not been 
conveyed.” 2° 


104 Ibid: “This requirement recognizes the basic criteria of a ‘sale or ex- 
change’ under existing law. . . .” 


105 Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954). 
106 Tbid. 

107 Ibid. 

108 Tbid. See note 83 supra. 
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Furthermore, the Senate Finance Committee considered, apparent- 
ly with approval, the case law with respect to reservation by the 
licensor-vendor of rights not inconsistent with ownership, such as 
security interests and other rights that do not vest until after a condi- 
tion subsequent. The Committee, accepting the holding of the Tax 
Court in Edward C. Myers and other cases, stated that the reservation 
of such rights did not make a mere patent license out of a transfer that 
otherwise would qualify as ‘“‘a sale or exchange” for purposes of Sec- 
tion 1235. The Committee noted, however, that a transfer terminable 
at will by the transferor would not amount to a “sale or exchange” for 
tax purposes.’°* 

Section 1235, as proposed originally by the House Ways and Means 
Committee, had been limited to the tax treatment of gains on such 
transactions, leaving the existing law untouched with respect to 
losses and other areas of tax law; but as finally approved by the 
Senate Finance Committee, and as enacted into law, Section 1235 has 
no such express limitation; it was meant to apply to both gains and 
losses on transactions within its scope, and probably should apply to 
all tax aspects of the transactions; the wording of the section, does 
not expressly limit its application to determination of capital gains 
and losses. It defines how the transaction shall be considered, not 
merely the gain or loss thereon, and applies both to amounts received 
and amounts paid,“ a meaningless distinction unless both the payor 
and payee are included within its scope. One of the cases cited with 
approval by the Senate Finance Committee had at issue a question 
of withholding taxes, not capital gains.*”? 

A strong case for limiting Section 1235 to capital gains and loss 
aspects of a transaction can be made, however. It was included in 
that part of the Internal Revenue Code of 1954 entitled “Special Rules 
for Determining Capital Gains and Losses.” It provides for treat- 
ment of a transfer within its scope as “a sale or exchange of a capital 
asset held for more than six months,” *** the definition of a long term 
capital asset by the Code.4** The Senate Finance Committee in its 
discussion of the history and application of the section refers only to 
the problem of “sales or exchange” for capital gains purposes. 

Section 1235 applies to any amounts received, or payments made, 
on a transfer within the scope of the section, if realized after its effec- 


109 Sen. REp. a 1622, 83d Cong., 2d Sess. § 1235 (1954). 

110 H. R. 8300, § 1235 as reported by H. R. Rep. No. 1337, 83d Cong., 1st 
Sess. § 1235 (1954). 

111 Int. Rev. Cope, ane (c). 

112 Sen. Rep. No. 1622, 83d Cong., 2d Sess. Fy . citing Commis- 
sioner vy. Celanese Corporation, 140 F.2d 339 (D.C. 1944). 

113 Int. Rev. Cope § 1235 (a). 

114 Int. Rev. Cope, § 1222. 
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tive date, “regardless of the taxable year in which such transfer oc- 
curred.” +25 A transaction that took place in a prior year and was 
treated as a mere patent license for tax purposes during those years, 
may become a “sale or exchange” for tax purposes to the extent real- 
ized and/or paid after Section 1235 became law. It was not in- 
tended, however, that Section 1235 should disturb the tax treatment 
of the amounts received or payments made in prior years.**® 

It should be noted that “the requirement of a six month holding 
period is dropped” **? in determining long term capital gains or 
losses on a transfer within the scope of the section, one of the changes 
made by the Senate Finance Committee and enacted into law. De- 
termining when an invention has been so reduced to practice as to 
become a property right for the purpose of tolling the six month hold- 
ing period in a capital gains computation, is often a knotty legal and 
factual problem."** Elimination of the requirement for Section 1235 
“holders” is perhaps justified on the grounds that income tax liability 
should not depend on the solution to such a technical problem as well 
as on that of the section’s announced purpose, noted supra, of encour- 
aging inventors. 

During the final conference on the new Code, the section was 
changed so as to apply to a transfer of property “consisting of all 
substantial rights to a patent” instead of merely that “consisting of all 
substantial rights evidence by a patent.” *** The House of Representa- 
tives had proposed an amendment “to make it clear that the section 
applies to transfers prior to the issuance of patent” as well as those 
after issuance, but the House receded with its amendment, since it 
was felt the change of wording accomplished the same end.?*° Had 
no such amendment or change been made, one of the stated purposes 
of the section, as noted supra, might have been defeated; instead of 
eliminating the requirement of a six month holding period for “hold- 
ers” in long term capital gains transactions, a longer period of waiting 
for the issuance of Letters Patent might have been required. Under 
the 1939 Code, it had been held that an invention became a captial 
asset when reduced to practice without regard to the date Letters 
Patent were issued.*** 


115 Int. Rev. Cong § 1235 (c). 

116 Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954): “In enacting this 
section, for the specific purposes set forth in this report, your committee has no 
intention of affecting the operation of existing law in those areas without its 
scope. 

117 Conr. Com. Rep. on H. R. 8300, 83d Cong., 1st Sess. § 1235 (1954). 

118 See Carl G. Dreymann, 11 T.C. 153 (1948). 

119 See note 98 supra. 

120 See Conr. Com. Rep. on H. R. 8300, 83d Cong., Ist Sess. § 1235 (1954). 

121 Car] G. Dreymann, 11 T.C. 153 (1948). 
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DEFINITION oF “HoLpER” IN SEcTION 1235 


Section 1235 applies to transfers made by certain categories of 
patent right owners. The drafters of the section did not intend to 
affect the existing law with respect to transfers by owners who were 
not within the section’s definition of “holder.” #*2 Only inventors and 
those claiming through them were to be affected by the section as 
originally proposed in the House Ways and Means Committee,'** 
but the Senate Finance Committee included within the definition of 
“holder,” which definition was enacted into law, not only the in- 
ventor,?** but also “any other individual who has acquired his interest 
in such property in exchange for consideration in money or money’s 
worth paid to such creator prior to actual reduction to practice of 
the invention covered by the patent.” **° 

Transfers by certain taxpayers are specifically excluded from Sec- 
tion 1235. The term “holder” is limited to “individuals”; it was not 
meant to apply to corporations.’**® “Related persons” of the inventor, 
excluding sisters and brothers, but otherwise including all related per- 
sons within the code definition thereof, are specifically excluded,*?’ 
as well as the employer of the inventor ; *** and “[b]enefits under the 
section are not available to nonresident aliens.” **° 

As applied to inventors, Section 1235 is limited to “any indivdual 
whose efforts created such property,” by which was meant the “first 
and original” inventor.**° It was intended that the benefits of the 
section would not apply to owners acquiring their interest by operation 
of the so-called “shop right” rule.*** An employer or other equitable 
owner of the invention at the time it is reduced to a property right 
cannot qualify as a “holder” unless his efforts have helped create the 
property. 


122 See note 116 supra. 
123 HH. R. 8300 § 1235 as reported by H. R. Rep. No. 1337, 83d Cong., Ist 
Sess. § 1235 (1954). 

124 Int. Rev. Cope § 1235 (b) (1). 

125 Int. Rev. Cope § 1235 (b) (2). 

126 Sen Rep. No. 1622, 83d Cong., Ist Sess. § 1235 (1954): “The tax conse- 
quences of the sale of patents . . . by corporations, is to be governed by the pro- 
visions of existing law as if this section had not been enacted.” 

127 Int. Rev. Cong § 1235 (b) (2) (B). 

128 Int. Rev. Cope § 1235 (b) (2) (A). 

129 Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954). 

180 [bid. The report states: “A ‘holder’ is defined as any individual whose 
efforts created the patent property transferred, by which is meant the ‘first and 
original’ inventor (or joint inventor) within the meaning of section 31 of title 
35 of the United States Code. Individuals not eligible to qualify as such ‘first 
and original’ inventor will not qualify under this definition: for example, the 
inventor’s employer may not here qualify, even though he may be the equitable 
owner of the patent by virtue of an employment relationship with the inventor.” 
131 [bid. See Int. Rev. Cope § 1235 (b) (2) (A). 
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It was the intent of the drafters of Section 1235 to accord the pro- 
fessional and amateur inventors the same tax benefit.%*? In an early 
decision under the capital gains law, the Board of Tax Appeals had 
held “that the patent sold . . . was property held by the petitioner 
primarily for sale to customers in the ordinary course of his business” 
and that the gain realized by petitioner for such sale is taxable as 
ordinary gain.*** The Board’s decision was based on the code defini- 
tion of “capital asset” which specifically excluded “property held by 
the taxpayer primarily for sale to customers in the ordinary course of 
his trade or business,” *** but on the basis of facts in the case, it ap- 
peared that anyone other than a chance inventor of one patent might 
be excluded from the benefit of the capital gains provision of the 
code merely by the fact that he did not attempt to exploit his own 
inventions.*** Although the application of that decision was narrowed 
by court rulings in subsequent cases,*** it was still the law at the time 
the new Code was enacted. Section 1235 would seem to make its re- 
sult academic for tax years beginning with 1954, however. 


SUMMARY 


Defining a “sale or exchange” of patent rights for tax purposes, as 
distinguished from a mere patent license, is important under the pro- 
visions of the Code dealing with capital gains, withholding taxes, per- 
sonal holding companies and depreciation. Although there are sub- 
stantial dicta to the contrary, the decisions on whether a “sale or ex- 
change” for tax purposes has been effected have generally been based 
on the principles of patent law for determining situs of legal title in 
an “assignment” or “license,” even though such principles were devel- 
oped for different substantive purposes and may result in decisions in- 
compatible with the intent behind the drafting of the Internal Revenue 
Code. 

Since any transfer of the exclusive right “to make, use and sell,” an 
invention for the term of the patent thereon would transfer all the 
substantive property rights in a patent that the statutes have created, 


182 Conr. Com. Rep on H. R. 8300, 83d Cong., Ist Sess. $1235 (1954) : 
. [T]he professional inventor is accorded the same treatment as the amateur 

inventor. 

138 Harold T. Avery, 47 B.T.A. 538 (1942). 

134 Revenue Act of 1938, § 117 (a) is H _ Int. Rev. Cope § 1221. 

135 Harold T. Avery, 47 B.T.A. 5 38 (1942): The petitioner during a 
period of about seventeen years procured about twelve patents developed outside 
his regular hours of employment. Certain inventions led to his employment by 
a manufacturer and sale to such employer of two inventions. In addition, he 
sold another patent. It was held that the last patent was property held primar- 
ily for sale and not a capital asset. 

136 See Hofferbert v. Briggs, 178 F.2d 743, 744 (4th Cir. 1949) ; United States 
SoG Cis 161 F.2d 942, 944 (9th Cir. 1947) ; Edward C. Myers, 6 T.C. 258, 
w/ 
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an agreement at arm’s length, “licensing” that entire exclusive right, 

will convey legal title and will be a “sale or exchange” for tax pur- 
poses, as well as an outright assignment of all right, title and interest 
in the patent. In addition, the “exclusive right” granted to the pat- 
entee may be divided into so-called “undivided parts,” i.¢., fractional 
or territorial divisions of the entire exclusive right; and a transfer 
of such an “undivided part” may constitute an assignment of legal 
title to that part and a “sale or exchange” for tax purposes. 

A transfer of anything less than that entire exclusive right, or an 
“undivided part” thereof, is a mere patent license under patent title 
law. Thus, a transfer, that is not in fact exclusive, that does not grant 
the right to make, the right to use and the right to sell, or that is not 
for the remaining term of the patent, does not convey title to the 
transferee and usually has not been accorded treatment as a “sale or 
exchange” for tax purposes by the courts. The rights to make, to use, 
or to sell, however, may be restricted if otherwise granted exclusively 
to the licensee-assignee. Furthermore, there is, however, limited au- 
thority for holding that a “sale or exchange” for tax purposes has 
been effected in a transaction that does not constitute an assignment 
of legal title as a result of failure to transfer either (1) a “right to 
use” that is inconsequential in value,*** or (2) the right to sell and 
sublicense where the transferor has contracted away in the patent 
agreement his own right to sell and sublicense.*** 

The nature of a patent transaction, both for tax purposes and for 
purposes of patent title law, is not determined by the particular words 
or phrases used, but by the actual intent of the parties thereto. The 
courts, however, will look to the wording in an ambiguous agreement 
to ascertain that intent. In addition, words indicating that the 
licensor-assignor in a patent transaction reserves bare legal title will 
prevent an agreement, that otherwise transfers the entire “exclusive 
right” granted the patentee, from qualifying as a “sale or exchange” 
for tax purposes. The semantic gymnastics of looking past words to 
intent and substance necessarily involves a question of degree. It 
seems that the test in these tax cases is often mere situs of legal title. 

As in general property law, security provisions retained by the 
licensor-assignor, and/or provisions for termination upon a condi- 
tion subsequent, do not negate either passage of legal title to a patent 
or treatment of the transaction as a “sale or exchange” for tax pur- 
poses; nor do clauses permitting termination at the option of the 
licensee-assignee; but clauses for termination upon a condition in- 
terpreted as not a legal condition subsequent, or for a security interest 





187 See notes 83 and 109 supra. 
188 See note 42 supra. 
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in the licensor-assignor that is inconsistent with an intent to pass title, 
will cause a patent transfer to be treated as a mere license, both for 
purposes of patent title law and for tax purposes. 

The courts have repeatedly held that payments over the life of the 
patent or shorter period, even if computed on the basis of the sale, 
use or production of the invention and termed “royalties,” may consti- 
tute installment payments on the purchase price and are not incon- 
sistent with either an assignment of legal title or a “sale or exchange” 
for tax purposes. Mode of payment for rights to a patent has been a 
decisive factor in only one decision.**® The Commissioner of Internal 
Revenue, however, has not acquiesced in the prevailing view of the 
courts, and has ruled, under the Internal Revenue Code of 1939, that 
payments for patent rights, if measured by the production, sale or use 
of the invention, are to be treated as royalties taxable as ordinary 
income to the licensor-assignor.**° 

Section 1235, as finally enacted into law, was adopted for the pur- 
pose of ensuring that patent transactions within the scope of the sec- 
tion would be treated as “sales or exchanges” for tax purposes, re- 
gardless of mode of payment; its drafters specifically rejected the 
Commissioner’s position, noted supra, and, since it was intended that 
the section should not disturb existing law on transactions not within 
its scope, there is no reason to believe that past case law will not apply 
fully under the new Code to transfers not within its scope. It re- 
mains to be seen, however, whether the Commissioner will reverse 
his ruling with respect to such transfers, so as to agree with the case 
law, or will continue to treat “royalty” payments on an otherwise 
valid “sale or exchange” as ordinary income. 

At first thought, the past case law equating “sales or exchanges” 
for tax purposes to assignment of legal title might seem applicable to a 
Section 1235 transfer under the new Code. The literal wording of 
the section does not change the test for determining whether a trans- 
fer of patent rights is a “sale or exchange” for tax purposes other 
than removing mode of payment from consideration; and since the 
section is subject to the rule of strict interpretation of sections pro- 
viding for tax privileges,’** it might appear that a taxpayer could not 
use the section as a basis for claiming that failure to transfer legal title 
does not preclude a “sale or exchange” for tax purposes. In drafting 

139 See note 66 supra. 

140 See note 90 supra. 

141 See Sen. Rep. No. 1622, 83d Cong., 2d Sess. § 1235 (1954). The report 
refers to Section 1235 as conferring a “benefit” in several places. Commissioner 
v. Hopkinson, 126 F.2d 406, 411 (2d Cir. 1942) : . the respondent is trying to 
take advantage of a statute of exemption and must bring herself within it even 


though all fair _— are to be resolved against her. Heiner vy. Colonial Trust 
Co., 275 U.S. 232. . 
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the section, however, the Senate Finance Committee viewed the exist- 
ing law as being based on the intent and substance of a transaction, 
not on patent title law. That view should be adopted in defining what 
is a “transfer of all substantial rights to a patent”; to do otherwise 
would do violence to the legislative intent behind the section. 

Only transfers by “holders,” i.e., “original inventors” and/or cer- 
tain individuals who purchase their interest before reduction of the 
invention to actual practice, are within the scope of the section, but 
the section probably applies to the tax treatment of the licensee- 
assignee as well as that of the “holder” on a transfer. The section 
seems to define the nature of a transaction within its scope for all 
sections of the Code, even though it is primarily concerned with only 
capital gains tax sections. 

Both “professional” and “amateur” inventors may qualify as 
“holders.” Their tax treatment on the transfer of all substantial 
rights to a patent are identical under the new code. The section elim- 
inates the six months holding period requirement on long term capital 
gains for Section 1235 “holders.” 

Rosert D. WALLICK. 
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Lasor LAw—Unrair Lazpor Practice StrIKES—NATIONAL La- 
BoR ReLations Act.—Local 3127 was the certified bargaining agent 
of the respondent’s employees when a stronger union began a cam- 
paign to organize them. The employer, believing the second union 
to be communist-dominated, tried to replace Local 3127 with a still 
stronger third union and, in doing so, committed a number of unfair 
labor practices culminating with the discharge of one employee be- 
cause of his activities on behalf of Local 3127. The discharge set 
off a strike in spite of a “no-strike” clause in the collective bargaining 
agreement, and additionally, employer claimed, in violation of § 8(d) 
of the National Labor Relations Act (NLRA), 61 Strat. 142 (1947), 
29 U.S.C. § 158(d) (1952), which requires sixty days’ notice of inten- 
tion to modify or terminate a collective bargaining contract. Local 
3127 had given only thirty days’ notice prior to the strike. Four 
months after the strike began the discharged employee and the strik- 
ers applied for reinstatement. Upon the employer’s refusal, Local 
3127 brought charges of unfair labor practices against the employer 
before the National Labor Relations Board (NLRB). The NLRB 
ordered respondent to reinstate the employees with back pay. Re- 
spondent resisted the order and the NLRB petitioned the Court of 
Appeals for enforcement. Held, order enforced; the strike was 
caused by the employer’s unfair labor practices and thus was neither 
prohibited by the “no-strike” clause in the contract nor by § 8(d) 
of the NLRA, the purpose of that section being to prevent economic 
strikes during the collective bargaining period and not unfair labor 
practice strikes. N.L.R.B. v. Mastro Plastics Corp., 214 F.2d 462 
oo 1954), cert. granted, 23 U.S.L. Weex 3173 (U.S. Jan. 10, 
1955). 

Section 2(3) of the NLRA provides: “The term ‘employee’ shall 
include . . . any individual whose work has ceased as a consequence 
of . . . any labor dispute or because of any unfair labor prac- 
tice . . .” Within this definition strikers remain employees for the 
purpose of the Act and are protected against unfair labor practices 
denounced by it. N.L.R.B. v. Mackay Radio and Telegraph Co., 
304 U.S. 333 (1938). 

When the employer has not committed an unfair labor practice and 
the strike is purely for economic reasons, the employee’s right to 
reinstatement is limited by the privilege of the employer to replace 
him ; the employee loses reinstatement rights after permanent replace- 
ments have been hired by the employer. N.L.R.B. v. Mackay Radio 
and Telegraph Co., supra. But workers striking in protest of unfair 
labor practices have a right to reinstatement whether or not replace- 
ments have been hired. Davis Precision Machine Co., 64 N.L.R.B. 
529 (1945); Hill Transportation Co., 75 N.L.R.B. 1203 (1948). 

Economic strikers lose even their limited right to reinstatement if 
they strike in violation of a collective bargaining contract, since the 
NLRA does not prohibit the discharge of an employee for repudia- 
tion of his agreement. N.L.R.B. v. Sands Manufacturing Co., 306 
U.S. 332 (1939) ; Joseph Dyson and Sons, 72 N.L.R.B. 445 (1947). 
Economic strikers also lose their right to reinstatement even though 
the employer subsequent to the work stoppage engages in unfair 
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labor practices if at the time of the cessation of work the collective 
agreement contains a “no-strike” clause. Scullin Steel Co., 65 
N.L.R.B. 1294, 1317 (1946). 

The NLRB has also held that strikers stopping work in protest 
of unfair labor practices may lose their reinstatement rights if such 
work stoppage violates a “no-strike” clause in the collective bargain- 
ing agreement. National Electric Products Corp., 80 N.L.R.B. 995 
(1948). It has been further held that workers who strike against 
unfair labor practices in violation of a collective bargaining contract 
which does not contain a strike waiver provision, but which pro- 
vides for a grievance procedure, also lose their right to reinstatement. 
N.L.R.B. v. Dorsey Trailers Corp., 179 F.2d 589 (Sth Cir. 1950). 

The majority of the court in the instant case reasoned that a col- 
lective bargaining contract has to be read as a whole and when the 
contract here involved was so read it was clear that the strike-waiver 
clause related only to strikes which arose over matters covered by 
the contract. They further stated that the right to resist unfair labor 
practices is a fundamental right recognized by the statute and a 
waiver cannot be inferred from general provisions in an agreement 
which do not clearly stipulate that strikes caused by the employer’s 
unfair labor practices are included in the no-strike pledge. 

The employer’s second principal contention was that §8(d) of 
the NLRA provides that during the sixty day notice period required 
by the act any employee who strikes shall lose his status as an 
employee. This section was added to the NLRA by the 1947 amend- 
ments made by the Labor Management Relations Act. 

In its initial interpretation of the provision the NLRB held that 
the prohibition of strikes during the sixty day waiting period was not 
applicable to strikes not involving contract issues, and in particular 
did not apply to work stoppages caused by the employer’s unfair 
labor practices. Mastro Plastics Corp., 103 N.L.R.B. 511 (1953). 

In another case the Court of Appeals for the Eighth Circuit took 
the view that the purpose of § 8(d), as evidenced by the legislative 
history of the Act, was to prevent amy strike during the life of a 
collective bargaining contract. United Packinghouse Workers v. 
N.L.R.B., 210 F.2d 325, 332 (8th Cir. 1954). 

In the principal case, however, the court reasoned that § 8(d) was 
adopted to facilitate collective bargaining and such sanctions as were 
imposed were applicable only to employees who were striking to 
modify or terminate a contract. They stated that if §8(d) were 
construed to include strikes unconnected with collective bargaining 
the effect would be that Congress had given the employer a period 
during which he could engage in unfair labor practices without risk 
of union reprisal, a result obviously not intended. They distinguished 
their holding from that of the Eighth Circuit in the United Packing- 
house Workers case, supra, on the ground that the court there had 
found no unfair labor practice on the part of the employer. 

The dissent in the instant case cited the reasoning contained in 
the minority opinion of the NLRB when the case had been before it. 
There it had been stressed that the legislative intent as expressed in 
the Senate Majority Report had been that any employee who engaged 
in a strike during the sixty day notice period would lose his reem- 
ployment rights. The minority of the Board had pointed out that 





RECENT CASES 481 


there is no limitation in the wording of § 8(d) which restricts appli- 
cation of sanctions to economic strikers and the text cannot be con- 
strued to permit unfair labor practice strikers unrestricted freedom 
to strike. 

It is submitted that in the principal case where the employer’s 
unfair labor practices were aimed at the union’s very existence in 
his plant, the court reached the most reasonable and desirable con- 
clusion in its holding that a strike was not barred by a “no-strike” 
clause, which, as the court found, could be interpreted to relate only 
to matters covered by the contract. It is further submitted that the 
court’s holding that § 8(d) does not bar unfair labor practice strikes 
is supported by the language of the section itself. Section 8(d) is 
devoted entirely to setting up a procedure to be followed when the 
modification or termination of a collective bargaining contract is con- 
templated. It looks to the orderly establishment of a new contract. 
Both the sixty day notice requirement and the prohibition of strikes 
during such notice period are in relation to “the duty to bargain 
collectively” and nothing else. To hold that employers may fire em- 
ployees who strike against unfair labor practices merely because 
their action comes during the sixty day notice period would, as the 
court pointed out, create a discrimination between workers employed 
under collective bargaining contracts and those who are not. Nothing 
seems further from the overall purposes of the Act than to discourage 
unions to enter collective bargaining contracts. 

Robert G. Rodden. 


Mivitary LAw—RESTRICTIONS ON FREE SPEECH OF MILITARY 
PERSONNEL.—Defendant was convicted by general court-martial of 
five violations of the Uniform Code of Military Justice in connection 
with certain of his writings. A board of review set aside all the 
findings of guilty except that relating to a single offense; i.e., viola- 
tion of Army Regulation (AR) 360-5, in that defendant submitted 
two articles to a publisher without obtaining prior clearance from 
the Department of the Army. However, the board of review affirmed 
the sentence of dismissal and total forfeitures as appropriate for the 
finding affirmed. The United States Court of Military Appeals 
granted review. Held, reversed and a rehearing ordered on the single 
charge because the sentence was too severe for a technical minor viola- 
tion of a regulation; however, the regulation is not an unconstitutional 
abridgement of free speech. United States v. Voorhees, 4 USCMA 
509, 16 CMR 83 (1954). 

AR 360-5 imposes an obligation on the part of all military per- 
sonnel to submit their writings and public statements to the appro- 
priate security review authority and to obtain a clearance from that 
authority before the material is turned over to a publisher. One of 
the principal questions before the Court of Military Appeals in the 
instant case was the legality and constitutionality of the restriction 
imposed on the free speech of military personnel by AR 360-5. In 
reaching its decision the Court of Military Appeals found that the 
restrictions on the free expression of ideas imposed on Army per- 
sonnel by AR 360-5 do not constitute an illegal departure from the 
Constitutional prohibition on legislation “abridging the freedom of 
speech” which is contained in the First Amendment. 
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The Supreme Court of the United States has consistently held that 
the right to free speech guaranteed by the First Amendment to the 
Constitution is not an absolute or an indiscriminate one. In the in- 
stant case, the majority opinion of the Court of Military Appeals 
relied on the doctrines delineated by the Supreme Court in Schenck v. 
United States, 249 U.S. 47 (1919) and Dennis v. United States, 341 
U.S. 494 (1951). In both cases, the Supreme Court adhered to the 
general principle that legislation designed to protect the national 
pr ag does not of itself violate the Constitutional right of free 
speech. 

Prior to Schenck v. United States, supra, no particularly important 
case involving freedom of speech was decided by the Supreme Court. 
In fact, earlier decisions of the Supreme Court indicate that the 
Court placed no unique emphasis on the right to free speech pro- 
tected by the First Amendment. Toledo Newspaper Co. v. United 
States, 247 U.S. 402 (1918) ; Fox v. State of Washington, 236 U.S. 
273 (1915). The Schenck case was the first instance in which free 
speech itself received particular emphasis in a majority opinion. In 
that case, the defendant had been convicted of conspiring against the 
United States as prohibited by the Criminal Espionage Act of 1917, 
40 Stat. 217, 219 (1917), 18 U.S.C. §§ 2387, 2388 (1952), by 
means of printing and circulating pamphlets designed to cause insub- 
ordination in the military and naval forces of the United States and 
to obstruct the enlistment and recruiting activities of those forces. 
The Supreme Court, by unanimous opinion, held that the evidence 
was sufficient to sustain the conviction. In response to defendant’s 
claim that the Act was an unconstitutional abridgement of the free- 
dom of speech, the Court declared that words which, ordinarily and 
in many places would be within the freedom of speech protected by 
the First Amendment, may become subject to prohibition when of 
such a nature and used in such circumstances as to create such a 
clear and present danger that they will bring about those substantive 
evils which Congress has a right to prevent. 

In Gitlow v. People of New York, 268 U.S. 652 (1925), the Su- 
preme Court was faced with the question of the constitutionality of a 
state statute which made a certain kind of speech itself unlawful. The 
defendant had been convicted of a violation of a state law which made 
it a criminal offense to advocate criminal anarchy either by word of 
mouth or by writing. In sustaining the conviction, the Supreme 
Court held that the statute was not an unconstitutional abridgement of 
freedom of speech and concluded that freedom of speech and press 
does not protect publications and teachings which tend to subvert or 
imperil the government or hinder it in the performance of its govern- 
mental duties. The Court refused to apply the “clear and present 
danger” test established in the Schenck case to the specific utterance 
of the defendant. Distinguishing statutes prohibiting certain acts 
involving danger of substantive evil without any reference to language 
itself from statutes specifically prohibiting certain kinds of speech or 
writings, the Court admitted that in cases involving violations of 
prohibited acts, as in the Schenck case, where the government seeks 
to apply the provisions of the statute to language used by the defend- 
ant for the purpose of bringing about the prohibited results, the “clear 
and present danger” test should be applied. In such instances it 
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must be found that the specific language itself involved a clear and 
present likelihood of bringing about the prohibited evil. 

Recently, the Supreme Court of the United States has reiterated 
the doctrine that freedom of speech and press is not an absolute right. 
In Dennis v. United States, supra, relied on by the majority in the in- 
stant case, the Supreme Court was faced with the constitutionality of 
the Smith Act, 54 Stat. 670, 671 (1940), 18 U.S.C. § 2385 (1952), 
which makes it a crime for any person knowingly or willfully to advo- 
cate the overthrow of the United States Government by force or vio- 
lence, to organize any group which does so, or to conspire to do so. 
In this case, the defendants, Communist Party leaders in the United 
States, who had been convicted under § 3 of the Act, claimed that the 
Act was an unconstitutional abridgement of the right to free speech 
guaranteed by the First Amendment. The Supreme Court held that 
§§ 2 and 3 of the Smith Act do not inherently, or as construed or 
applied in the Dennis case, violate the First Amendment and other 
provisions of the Bill of Rights. The Court in its majority opinion 
declared that speech is not an absolute right, above and beyond con- 
trol by the legislature when in its judgment, subject to review by the 
Supreme Court, certain kinds of speech are so undesirable as to war- 
rant criminal sanction. In sustaining the convictions, the Court ap- 
plied the “clear and present danger” test previously established in 
the Schenck case, supra, to the specific language of the defendants. In 
so doing, the Court declared that the provisions of a criminal statute 
may be invoked against the speech or writings of a person where 
there is a “clear and present danger” that such speech or writings 
may bring about the substantive evil which the legislature had sought 
to prevent by the statute. 

It is to be noted that the cases relied upon by the majority in the 
instant case pertain primarily to the constitutionality of statutes 
which provide for subsequent punishment for prohibited utterances. 
While recognizing that such statutes, which do in effect create a re- 
striction on the free expression of ideas, are constitutional and may 
be constitutionally applied, the dissenting opinion in the Voorhees 
case declares that AR 360-5 attempts to establish a “previous re- 
straint” on the public statements and writings of Army personnel and 
is therefore unconstitutional. 

The Supreme Court in Near v. Minnesota ex rel. Olson, 283 U.S. 
697 (1931), cited by the dissent in the instant case, overturned an in- 
junction granted under a Minnesota statute which provided that one 
who publishes defamatory or malicious writings is guilty of a nuisance 
and that the State may authorize suits in which such publications may 
be abated and publishers enjoined from future violations. In hold- 
ing the statute unconstitutional as applied in the Near case, the Su- 
preme Court declared that the chief purpose of the guaranty to the 
right of freedom of speech and press provided under the First Amend- 
ment is to prevent the attempted imposition of previous restraints or 
censorship on the declarations of an individual. The Court acknowl- 
edged that the protection afforded by the First Amendment even as 
to previous restraint is not absolutely unlimited, but emphasized that 
such restraints may be imposed only in “exceptional cases.” 

The majority opinion in the Voorhees case accepts the Near doc- 
trine as being workable and even highly desirable in civilian life. 
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The Court of Military Appeals, however, states, “In the military 
sphere, punishment for violation of law is not always an adequate 
protection against an abuse of a Constitutional privilege; then pre- 
vention rather than punishment becomes imperative.” United States 
v. Voorhees, supra at 531. In distinguishing between civilian and 
military communities, the court finds that it is reasonable to impose 
security measures on publication and disclosure to unauthorized per- 
sons, rather than to rely upon punishment for a consummated abuse 
of a Constitutional privilege. 

Although the Supreme Court has in past instances inveighed par- 
ticularly against “previous restraints” on free speech and a free press, 
it has indicated that even here the protection afforded by the First 
Amendment is not absolute. The decision in the Voorhees case clearly 
establishes the principle that the public declarations of military per- 
sonnel may be constitutionally subject to prior censorship. It is sub- 
mitted that the decision in the instant case is entirely consistent with 
the often repeated view of the Supreme Court that the right to speak 
freely must be considered in the light of attending facts and circum- 
stances. John W. Baska. 


NationaL Bankruptcy AcT—FRAUDULENT TRANSFERS—FAIR 
CoNSIDERATION.—Within one year prior to filing of petition in bank- 
ruptcy, bankrupt purchased $10,000 worth of merchandise under an 
unusual financing arrangement involving defendant, a commercial 
factor. Having issued to seller his notes for the purchase price, bank- 
rupt then gave $10,000 cash to defendant in return for the latter’s 
promise to acquire the notes from seller and return them to bank- 
rupt, plus a refund from part of the factoring commission which de- 
fendant should charge seller. Defendant faithfully performed the 
bargain; however, in this action the trustee sought to recover the 
$10,000 as a fraudulent transfer under § 67(d), National Bankruptcy 
Act, 52 Stat. 877 (1938), 11 U.S.C. § 107(d) (1952). Held, for 
defendant; the making and execution of his promise was full value 
for the money transferred and additionally brought great consequen- 
tial benefits to bankrupt’s estate. The fact that the promise was 
executory at the time of the transfer did not preclude it from being 
fair consideration within the meaning of the statute. Harper v. Lloyd’s 
Factors, Inc., 214 F.2d 662 (2d Cir. 1954). 

Generally, an insolvent debtor may convey all or part of his prop- 
erty provided there be fair intent and fair consideration. Thus, § 67(d) 
(2), National Bankruptcy Act, provides, “Every transfer made and 
every obligation incurred by a debtor within one year prior to the fil- 
ing of a petition . . . is fraudulent (a) as to creditors existing at the 
time of such transfer or obligation, if made or incurred without fair 
consideration . . . without regard to his actual intent; . . . (d) 

. if made or incurred with actual intent as distinguished from in- 
tent presumed in law, to hinder, delay, or defraud either existing or 
future creditors.” In the principal case there was no showing of 
actual fraudulent intent, and the issue then was whether there was 
fair consideration within the meaning of § 67(d)(1)(e) which pro- 
vides that: “. . . consideration given for the property or obligation 
of a debtor is ‘fair’ (1) when, in good faith, in exchange and as a 
fair equivalent therefor, property is transferred or an antecedent debt 
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is satisfied, or (2) when such property or obligation is received in 
good faith to secure a present advance or antecedent debt in an 
amount not disproportionately small as compared with the value of 
the property or obligation obtained.” : , 

By the express terms of the statute defining fair consideration the 
payment of an antecedent debt (e.g., a simple creditor preference, as 
if bankrupt had remitted directly to seller) does not fail for lack of 
consideration; however, an executory promise given by the grantee 
of an insolvent debtor’s property does not so qualify. MacLachlan, 
Application of the Uniform Fraudulent Conveyance Act. 46 Harv. 
L. Rev. 404, 412, 414 (1932). The only authority in support of such 
interpretation of the statute is to be found in a series of decisions in- 
volving corporate reorganizations wherein the Supreme Court of 
Wisconsin had occasion to construe § 3, UNIFORM FRAUDULENT Con- 
vEYANCE Act (UFCA), from which the National Bankruptcy Act 
definition of fair consideration was derived. 

In the first of these, Farmers’ Exchange Bank v. Oneida Motor 
Truck Co., 202 Wis. 266, 232 N.W. 536 (1930), a transfer of assets 
from an insolvent corporation to its successor in return for the latter’s 
promise to carry on the business and assume existing debts and en- 
cumbrances was upheld, the court saying, “. . . The loss, incon- 
venience, charges and obligations to which the purchaser subjects 
himself, at the instance of the seller, may be fair consideration as 
much as actual cash.” This holding, however, was overruled by 
Angers v. Sabatinelli, 235 Wis. 422, 293 N.W. 173 (1940), which 
stated as a categorical rule of law that under § 3, UFCA, no executory 
promise may be a fair consideration unless evidenced by negotiable 
instruments already negotiated by the insolvent to a holder in due 
course. Similarly, in Village of West Milwaukee v. Bergstrom Mfg. 
Co., 242 Wis. 137, 7 N.W.2d 587 (1943), the transfer of assets in a 
corporate reorganization was actually fraudulent, nevertheless the 
court relied upon the rule of the Angers case to set aside the trans- 
action because of the executory character of the consideration. 

The principal case illustrates the approach taken by the federal 
courts in fraudulent transfer litigation under either the National 
Bankruptcy Act or the UFCA. However, where no actual intent to 
hinder, delay, or defraud creditors can be shown, an executory prom- 
ise may be “property” within the meaning of the statute depending on 
its true value. See, Freitag v. The Strand, 205 F.2d 778 (3d Cir. 
1953). As the adequacy of consideration is always to be determined 
as of the time it was given, it is sufficient that the promisor’s con- 
tractual duty on its face represent a true value without reference to 
the value of its execution. Thus, in In re Pangborn, 185 F. 673 
(W.D. Mich. 1910), there was drawn in question a mortgage made 
by an insolvent to his lawyer in return for the latter’s promise to per- 
form future services in connection with mortgagor’s defense in a crim- 
inal action. This was held to be a fair consideration although it turned 
out that the legal services actually required of and rendered by the 
mortgagee were such that he was substantially over-compensated. 
Even an executory promise to use one’s “best efforts” has been held 
to be fair consideration. Freitag v. The Strand, supra. 

By these standards the decision in the principal case appears rea- 
sonable and correct; for the defendant’s promise—to serve bankrupt 
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by retiring his antecedent indebtedness to a third party in an amount 
somewhat in excess of the net sum transferred—has on its face true 
value. The court’s observations with reference to certain unforeseen, 
consequential benefits to the bankrupt’s estate flowing from defend- 
ant’s execution of his promise were superfluous. 


John W. Vaughn. 


PATENTS—ANTICIPATION—EXTENSION OF THE MILBURN RULE 
TO PRINTED PuBLications.—Appellant’s claims were rejected on an 
article published before the filing date of his application. Appellant 
filed an affidavit under Rule 131, RuLEs or PRACTICE OF THE UNITED 
STATES PATENT OFFIce (1949), tending to show a completion of the 
invention prior to the publication date of the cited article. The 
examiner held the affidavit insufficient to overcome the printed article 
as a reference since the publication bore a notation indicating the 
article was initially received by the publisher at a date prior to the 
completion date alleged in the affidavit. An appeal was taken to the 
Patent Office Board of Appeals. Held, decision of the examiner 
affirmed, the submission of a disclosure for publication in this country 
at a date prior to the date appellant alleges he completed his invention 
constitutes prima facie evidence of prior knowledge by others incon- 
sistent with appellant’s claim of novelty. Ex parte Speier, 100 
U.S.P.Q. 169 (Pat. Off. Bd. of Appeals 1952). 

The Board in reaching this decision relied primarily upon the 
reasoning expressed in Alexander Milburn Co. v. Davis-Bournonville 
Co., 270 U.S. 390 (1926), and held it to be equally applicable to 
articles submitted for publication in periodicals in this country. In 
the somewhat earlier case of Ex parte Theimer, 100 U.S.P.Q. 168 
(Pat. Off. Bd. of Appeals 1952), the Board had reached the same 
holding, in substantially the same fact situation, without, however, 
as clear an exposition of its position as appears in the instant case. 
These decisions appear to be the first wherein the received date, 
rather than the publication date, has been relied upon as the effective 
date of a printed article. This doctrine, while suggested in the earlier 
case of Ex parte Perley, 72 U.S.P.Q. 396 (Pat. Off. Bd. of Appeals 
1946), appears to have been merely dictum therein. 

In Alexander Milburn Co. v. Davis-Bournonville Co., supra, it 
was determined that the disclosure of a United States patent dates 
from the date of filing the application for the purpose of anticipating 
a subsequent inventor. While the Court in stating the rule did so 
in terms of prior invention by another, it predicated its decision upon 
the condition in Rev. Stat. § 4886 (1875) that the invention be 
“*. . . not known or used by others in this country, before his inven- 
tion. . . .” AmpurR, PATENT Law AnpD Practice c.5 § 32 (1935). 
See also Note, The Scope of the Milburn Rule, 21 Gro. Wasu. L. 
Rev. 773 (1953). The theory of the rule being that everything dis- 
closed in a patent was known at least to the patentee at the time his 
application was filed, thus raising a bar of prior knowledge in another. 
It should be noted that accessibility to the public is not a factor, the 
prior knowledge possessed by the patentee alone being sufficient. 

It is interesting to note that the Supreme Court, in holding a 
patent effective as a reference as of its filing date, equated the filing 
of a patent application to a description printed in a periodical, for 
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purposes of anticipation. Alexander Milburn Co. v. Davis-Bournon- 
ville Co., supra at 402. In the instant case therefore the Board, by 
extending the Milburn rule to printed publications, appears to have 
gone beyond that contemplated by the Supreme Court. 

The Milburn rule has been qualified in that only that portion of 
the patent disclosure which conforms to the original application is 
entitled to the filing date for anticipation purposes. And if, from an 
inspection and examination of the patent files which are open to the 
general public, Rule 11, RuLEs or Practice OF THE UNITED STATES 
PaTENT OFFice (1949), it can be established that a portion of the 
patent disclosure was introduced by amendment, and as such consti- 
tuted new matter, this portion can only be relied upon as an antici- 
pation from the date of the amendment. In re Willien, 22 C.C.P.A. 
(Patents) 865, 74 F.2d 550, 24 U.S.P.Q. 210 (1935). 

In dissimilar situations, where it cannot readily be ascertained what 
portion if any of a writing was prior to the date of invention of an- 
other, the courts will refuse to give a retroactive effect to the writ- 
ing. Thus, novelty of a device is not negatived by a later presenta- 
tion of prior unpublished drawings, no matter how completely they 
may exhibit the patented device. Bishop and Babcock Mfg. Co. v. 
Western Auto Supply Co., 105 F.2d 886 (6th Cir. 1939) ; Harper v. 
Zimmermann, 41 F.2d 261, 267 (D. Del. 1930); Pennsylvania 
Diamond-Drill Co. v. Simpson, 29 Fed. 288 (C.C.W.D. Pa. 1886). 
While the courts often do not spell out the reasons for refusing to 
accept these prior unpublished writings as evidence of anticipation, 
it seems clear that the readiness with which these documents could 
be altered or changed coupled with the temptation of perjury, which 
would be present were the rule otherwise, are basic in the attitude 
of the courts. WALKER ON Patents § 53 (Deller’s ed. 1937). 

A recent writer has noted that there is a trend both in the courts 
and the Patent Office toward more liberal interpretation of printed 
publications as anticipatory matter. Gambrell, What is a Printed 
Publication Within the Meaning of the Patent Act?, 36 J. Pat. Orr. 
Soc’y 391 (1954). The instant case is in line with and indicative of 
this trend. Whether this trend is a wholesome one in the present fact 
situation can best be determined after a comparison of patents and 
printed publications. 

In the case of patents, the patent file is open to the general public 
for inspection and examination. Rule 11, supra. Further, amend- 
ments to patent applications have always been rigorously examined 
and matter involving either a departure from or an addition to the 
original disclosure cannot be added. Rule 118, RuLes or Practice 
OF THE UNITED STATES PATENT OFFIce (1949), now enacted into 
law, 35 U.S.C. § 132 (1952). In the case of printed articles on the 
other hand, there is no right of access in the general public to the 
private files of publishers. Also, the insurance against the addition 
of new matter, as offered by the Patent Office rules and regulations, 
is not present in the case of articles submitted to a publisher. An 
admittedly inadequate survey, conducted by this writer, of several 
engineers and scientists who have had articles published in leading 
scientific journals and periodicals, indicates that the article originally 
submitted is often substantially altered prior to publication. These 
alterations or changes in the original article, being made by either 
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the publisher or the author of the article, reflect the publisher’s desire 
of printing the most advanced information available. Thus, the ad- 
dition of new matter to articles submitted for publication is encour- 
aged rather than restricted. 

The Patent Act of 1952 would appear to have little affect upon the 
holding in the instant case. While the rule of Alexander Milburn 
v. Davis-Bournonville, supra, was enacted into law, 35 U.S.C. 
§ 102(e) (1952), no change was made in the prior knowledge re- 
quirement of Rev. Star. § 4886 (1875). See 34 J. Par. Orr. Soc’y 
586 (1952). Of course, it might be argued that, since § 102(e) is 
explicit in its application to patents only, it was the intent of Con- 
gress not to extend the rule of the Milburn case to other writings. 
The efficacy of this contention, while seemingly plausible, must wait, 
however, for a court interpretation of the section. 

It is submitted that the extension of the Milburn rule to printed 
publications is unduly liberal. In view of the substantial differences 
in the processing and treatment of patents and printed articles prior 
to their respective publication, it is thought that a different and more 
restrictive policy toward printed articles than that laid down for 
patents is desirable. John K. Mullarney. 


PATENTS—EMPLOYER-EMPLOYEE CONTRACTS TO ASSIGN INVEN- 
TIONS.—Plaintiff brought suit against a former employee for specific 
performance of a contract to assign inventions. During his employ- 
ment as a draftsman, the defendant had made the invention in ques- 
tion and disclosed it to the plaintiff who had spoken disparingly 


thereof. The contract, which was not executed until after the dis- 
closure of the invention to the plaintiff, provided for prompt disclosure 
and assignment of any inventions made during the term of employ- 
ment. Held, the contract could not be specifically enforced because 
(1) there was no implied contract prior to execution of the written 
contract since the defendant had not been hired to exercise inventive 
ability and (2) the nature and language of the “employee’s agree- 
ment” was such as to indicate that it was not retroactive. Rotary 
Lift Co. v. Clayton, 103 U.S.P.Q. 128 (D. Mass. 1954). 

An early case recognized that an employer could patent his em- 
ployee’s invention with the consent, express or implied, of the em- 
ployee. Dixon v. Moyer, 7 Fed. Cas. 758, No. 3,931 (C.C.D. Pa. 
1821). Each case must be decided upon all the facts and a contract 
to assign may be implied from the relations of the parties. E. F. 
Drew & Co. v. Reinhard, 170 F.2d 679 (2d Cir. 1948) ; Costa, Law 
OF INVENTING IN EMPLOYMENT 78 (1953). The contract need not be 
written nor contain formal words of agreement to entitle the employer 
to the inventions of the employee. Magnetic Mfg. Co. v. Dings Mag- 
netic Separator Co., 16 F.2d 739 (7th Cir. 1926). 

However, the mere existence of the employer-employee relation- 
ship does not entitle the employer to ownership of his employee’s 
invention, though the latter may use the employer’s time and facilities 
in making the invention. Marshall v. Colgate-Palmolive-Peet Co., 
175 F.2d 215 (3d Cir. 1949). 

In finding an implied contract to assign, the courts require that the 
employee be hired to invent, Goodyear Tire & Rubber Co. v. Miller, 
22 F.2d 353 (9th Cir. 1927), or to develop a device, Lion Mfg. Co. 
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v. Chicago Flexible Shaft Co., 106 F.2d 930 (7th Cir. 1939) ; that the 
invention be the result of an assigned problem, Crown Cork & Seal 
Co. v. Frankhanel, 49 F. Supp. 611 (D. Md. 1943), or that an obli- 
gation to assign be created by the circumstances of employment, Mar- 
shall v. Colgate-Palmolive-Peet Co., 76 F. Supp. 378 (D. Del. 1948), 
aff'd, 175 F.2d 215 (3d Cir. 1949). 

To compel assignment of the employee’s invention, the circum- 
stances showing an implied contract must be very strong. Howard v. 
Howe, 61 F.2d 577 (7th Cir. 1932) ; Gear Grinding Machine Co. v. 
Stuber, 282 Mich. 455, 276 N.W. 514 (1937). Since the employer 
in the instant case spoke disparingly of the invention prior to the 
execution of the express contract to assign, it appears that the cir- 
cumstances of employment would not support a finding compelling 
the defendant to assign the invention. 

There is a presumption that an ordinary employee is not hired to 
invent. Heywood-Wakefield Co. v. Small, 87 F.2d 716 (lst Cir. 
1937). An employee hired as a draftsman is not hired to invent 
unless there is a specific agreement to the contrary. Ingle v. Landis 
Tool Co., 272 Fed. 464 (3d Cir. 1921). Thus, the court in the instant 
case properly found no implied contract to assign based either on the 
circumstances of employment or by the defendant’s particular occupa- 
tion. 

Since no implied contract to assign was found to exist at the time 
of the invention, the court, in order to grant specific performance, 
would have had to interpret the written contract to assign in such a 
way as to include the period of time when the invention was made 
and disclosed to the plaintiff employer. An express contract to assign 
inventions is enforceable but must meet the prerequisites of any other 
kind of written contract. Gate-Way, Inc. v. Hillgren, 82 F. Supp. 
546 (S.D. Cal. 1949). Since uniqueness of invention makes dam- 
ages inadequate, such contracts are specifically enforceable provided 
the agreement was based on actual and valuable consideration. Lind- 
berg Machine Works v. Lindberg, 305 Ill. App. 543, 27 N.E.2d 565 
(1940). The requirements of consideration are the same as in any 
other type of contract. However, in a contract to assign inventions 
consideration is usually found in the employment itself or the continu- 
ation of the employment relationship. Kleb v. Wallach, 6 App. Div. 
583, 39 N.Y. Supp. 654 (1896). A contract to assign inventions is 
not contrary to public policy. Littlefield v. Perry, 21 Wall. 205 (U.S. 
1874) ; Hulse v. Bonsack Machine Co., 65 Fed. 864 (4th Cir. 1895) ; 
Fairchild v. Dement, 164 Fed. 200 (N.D. Ill. 1908) ; Detroit Lubri- 
cator Co. v. Lavigne Mfg. Co., 151 Mich. 650, 115 N.W. 988 (1908). 
Specific performance of a contract to assign may be had even after 
termination of the employment relationship. Mississippi Glass Co. v. 
Franzen, 143 Fed. 501 (3d Cir. 1906). 

In the case of United Aircraft Products, Inc. v. Warrick, 79 Ohio 
App. 165, 72 N.E.2d 669, 73 U.S.P.Q. 128 (1945), the court granted 
a decree of specific performance under circumstances similar to those 
in the instant case. Here too the contract to assign inventions was 
executed some time after commencement of the employment and the 
invention was reduced to practice sometime prior to the execution of 
the contract. The court held that the phrase in the contract “during 
the term of said employment” referred to the whole term of employ- 
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ment from its inception. Though the result was contrary to that in 
the instant case, it is felt that the court extended the contract 
as it did because the invention was on highly secretive wartime air- 
craft instruments and because the employee was a mechanical engi- 
neer who was assigned to work which gave him the knowledge and 
information necessary to invent. The court might have reached the 
same result by finding an implied contract to assign in view of the 
employee’s skilled occupation and the circumstances surrounding the 
employment relationship. 

Contracts for the assignment of inventions are usually strictly con- 
strued since the employer is in a superior bargaining position. U. S. 
Colloid Mill Corp. v. Myers, 6 F. Supp. 283 (S.D.N.Y. 1934). The 
law resolves doubts in favor of the inventor when construing con- 
tracts for the assignment of an employee’s invention for the same 
reason. TouLMIN, HANDBOOK oF PATENTS 446 (2d ed. 1954). 

It is submitted that the decision in the instant case was proper in 
view of the circumstances of employment, the execution of the assign- 
ment contract and the time of the invention. The court was justified 
in not finding the existence of an implied contract to assign at the 
time of the defendant employee’s invention since there were no cir- 
cumstances to show that the defendant was hired to invent nor was 
the employee’s occupation one that leads to a presumption that his 
duties normally require inventive acts. The later written agreement 
was properly construed not to include the period of employment prior 
to its execution. Such an interpretation is in accord with the policy 
of the courts in construing employer-employee contracts for the 
assignment of inventions. Fredrick H. Braun. 





TAXATION—CaPITAL GAINS TREATMENT—LIvESTOCK HELD FOR 
BREEDING PuRpPosES.—Taxpayer, owner of a dairy and breeding 
herd, carefully controlled the mating of his animals, culling at birth 
or shortly thereafter calves not meeting the high standards of his herd. 
In 1946 the taxpayer sold animals of various ages, reporting the pro- 
ceeds from those which he had held less than six months as ordinary 
income and the balance as capital gain. The Commissioner of Internal 
Revenue filed a notice of deficiency declaring all the receipts taxable 
as ordinary income. The Tax Court held that only those animals 
which were twenty-four or more months old were entitled to capital 
gains treatment under § 117(j) Int. Rev. Cope of 1939 [embodied 
in § 1231 Int. Rev. Cope of 1954]. Congress, subsequent to the Tax 
Court decision, retroactively amended § 117(j) to include “livestock, 
regardless of age, held by the taxpayer for draft, breeding, or dairy 
purposes,” within the definition of “property used in the trade or 
business.” Taxpayer appealed the Tax Court’s denial of his motion, 
based on the retroactive effect of this amendment, for vacation or 
revision of its order. Held, reversed; the motive of the taxpayer 
in holding the animals is controlling as to whether the animals were 
“held for breeding purposes.” If the taxpayer in retaining the animals 
intended to use them at a future time for breeding purposes they will 
qualify for “§ 117(j) treatment” and there is no requirement that the 
animals be a certain age or have been bred. McDonald v. Commis- 
sioner, 214 F.2d 341 (2d Cir. 1954), reversing, 17 T.C. 210 (1951). 

Section 117(j) Int. Rev. Cope of 1939, which was added to the 
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Code by section 151(b) of the Revenue Act of 1942, provides for 
capital gains treatment where gains exceed losses from involuntary 
conversions and from the sale of certain property used in a trade or 
business while losses in excess of gains in respect to such property 
are still treated as ordinary losses. Section 117(j) was intended as 
a relief measure applicable to all taxpayers falling within its pro- 
visions. Leland Hazard v. Commissioner, 7 T.C. 372 (1946); H.R. 
Rep. No. 2333, 77th Cong., 2d Sess. 53 (1942); Sen. Rep. No. 
1631, 77th Cong., 2d Sess. 50 (1942). 

In 1944 the Treasury Department promulgated I.T. 3666, 1944 
Cum. Butt. 270, in response to a request for advice as to the applica- 
tion of § 117(j) to gains or losses arising from sales or exchanges of 
draft, breeding, or dairy livestock. The ruling stated that livestock 
used for draft, breeding, or dairy purposes fell under the provisions 
of § 117(j), but culls sold in the regular course of business were not 
to be given “§ 117(j) treatment.” A second ruling, I.T. 3712, 1945 
Cum. Butt. 176, amplifying and explaining I.T. 3666, defined culling 
as the normal selection of animals no longer desired for breeding pur- 
poses (except in the case of a change of quality or breed of offspring) 
or for the purpose of maintaining the herd at a constant size. A fur- 
ther explanation followed in the form of a letter from the Commis- 
sioner to a Senator which stressed the requirement of abnormal sales, 
particularly those resulting in an overall reduction in the size of the 
herd. 5 CCH 1948 Fep. Tax Rep. 6091. 

In Albright v. United States, 173 F.2d 339 (8th Cir. 1949), the 
court determined that the interpretations of the Commissioner con- 
tained in the above rulings and letter were contrary to the plain mean- 
ing of § 117(j) and held a taxpayer entitled to capital gains treatment 
on the sale of animals culled to keep his herd at its optimum size. The 
court stated the burden was on the taxpayer to show: (1) that the 
animals sold were used in his trade or business, (2) were subject to 
allowance for depreciation, (3) were held for more than six months 
[twelve months under present law], (4) were not property of the 
kind includable in the inventory of the taxpayer if on hand at the close 
of the taxable year, and (5) that the animals were not held by the 
taxpayer primarily for sale to customers in the ordinary course of his 
trade or business. It is this fifth requisite that was disputed in the 
Albright case and has caused most of the controversy in later cases. 
The Tax Court followed the Albright decision in Fawn Lake Ranch 
Co. v. Commissioner, 12 T.C. 1139 (1949), Emerson v. Commis- 
sioner, 12 T.C. 875 (1949), and Franklin Flato v. Commissioner, 14 
T.C. 1241 (1950). In 1951 the United States Court of Appeals for 
the Fifth Circuit added its weight to the holding that mere anticipa- 
tion of an eventual sale of the animals, due either to expiration of 
their usefulness or to economic conditions, did not amount to a hold- 
ing primarily for sale to customers in the ordinary course of business. 
United States v. Bennett, 186 F.2d 407 (Sth Cir. 1951). Neverthe- 
less, the Tax Court has held in several cases that animals must reach 
a specific age before they can be considered as being held for breeding 
purposes. Fox v. Commissioner, 16 T.C. 854 (1951); Wadley v. 
Commissioner, 21 TC Mem. Dec. 993 (1952) ; Schmidt v. Commis- 
sioner, 20 TC Mem. Dec. 481 (1951). 


The Treasury Department in June 1951 promulgated Mimo. 6660, 
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1951-2 Cum. Butt. 60, revoking I.T. 3666 and I.T. 3712 and requir- 
ing animals to be used for substantially their full period of usefulness 
for draft, breeding, or dairy purposes to qualify under § 117(j). 
Shortly thereafter Laflin v. United States, 100 F. Supp. 353 (D. Neb. 
1951), held that this test presented by Mimeo. 6660 was unrealistic 
and refused to follow it. At the same time, the court criticized the 
arbitrary age test utilized by the Tax Court in the Fox case and 
stated, in dicta, that actual use for breeding purposes was not neces- 


sary. 

Section 117(j) was amended in October 1951 by section 324 of the 
Revenue Act of 1951 which provided that property falling under the 
preferred treatment of section 117(j) included “. . . livestock, re- 
gardless of age, held by the taxpayer for draft, breeding, or dairy 
purposes, and held by him for twelve months or more from the date 
of acquisition. . . .” The Treasury Department, in March 1952, 
issued Mimeo. 6776, 1952-1 Cum. Butt. 71, revoking Mimeo. 6660 
without reinstating I.T. 3666 or I.T. 3712, in an attempt to conform 
with the 1951 amendment. 

Subsequent to the 1951 amendment, Fox v. Commissioner, 198 
F.2d 719 (4th Cir. 1952), affirming the Tax Court’s decision, supra, 
was decided. There the taxpayer contended that as soon as the an- 
imals he raised were registered, they became a part of his breeding 
herd. The taxpayer was in the business of selling from the offspring 
of his breeding herd animals selected by the purchaser and not merely 
those rejected by the taxpayer. Thus the Tax Court and the Court of 
Appeals treated part of the herd as being held primarily for sale to 
customers in the regular course of business and part as being held 
for breeding purposes and qualifying for “§ 117(j) treatment.” The 
Tax Court set an arbitrary age requirement as the test for qualifica- 
tion for the application of § 117(j) because of the taxpayer’s failure 
to introduce evidence as to which animals were held for which pur- 
pose and indicated in dicta that no breeding purpose could exist until 
the individual heifer in question had dropped a calf. Fox v. Commis- 
sioner, 16 T.C. 854, supra at 860. The Court of Appeals reasoned 
that since it was anticipated and usual procedure to eliminate animals 
due to their unfitness for breeding or in order to maintain the herd 
at its regular size, animals so eliminated had been held primarily for 
sale to customers in the regular course of business. However, the 
‘ 1951 amendment provides that animals may qualify for § 117(j) 
treatment “regardless of age,” Int. Rev. Cope of 1939 § 117(j), and 
it has been previously held that culls are not denied the preferential 
treatment of § 117(j), Albright v. United States, supra. The indica- 
tion by the Tax Court concurred in by the Court of Appeals, that an- 
imals can not be considered as being “held for breeding purposes” 
until their breeding ability has been determined, is not upheld by the 
later cases. O'Neill v. United States, 4 P-H 1952 Fep. Tax Serv. 
172,583 (1952), aff'd, 211 F.2d 701 (9th Cir. 1954); Pfister v. 
United States, 102 F.Supp. 640 (D.S.D. 1952), reversed on other 
grounds, 205 F.2d 538 (8th Cir. 1953). 

The court in O’Neill v. United States, supra, indicated that the 
motive of the taxpayer is the issue. After finding that the heifers in 
question were kept with the intent to use them for breeding purposes, 
the court held that the sale thereof was entitled to capital gains treat- 
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ment even though the animals had never been pastured with bulls. 
In the case of Desert Livestock Co. v. Commissioner, P-H 1953 TC 
Mem. Dec. 53,093 (1953), the possibility that the taxpayer’s motive 
in holding the animals would be the controlling factor was recognized. 
Animals have been considered as being “held for breeding purposes” 
from their very birth where the requisite motive was present. Pfister 
v. United States, supra. 

Where a taxpayer maintains animals, some primarily for sale to 
customers in the regular course of business and some for breeding 
purposes, he must bear in mind that he may be called upon to show 
for which purpose an individual animal was held. Diamond A Cattle 
Co. v. Commissioner, 21 T.C. 1 (1953); Iri R. Cope, 22 TC Mem. 
Dec. 1117 (1953). See also Terry, The Cattleman—Cattle Breeding 
Breeds Capital Gains, 24 Miss. L.J. 201 (1953). 

While this note has been concerned only with the requirement that 
animals be held by taxpayer for draft, breeding, or dairy purpose, it 
should be remembered that another provision of § 117(j) requires a 
special twelve month holding period for livestock to qualify for this 
preferred treatment. Thus, Congress has effectively set a minimum 
age requirement of twelve months. 

It is submitted that the instant case, in applying the motive of the 
taxpayer as the test, has reached the correct result and where there 
is the requisite motive, animals should be considered as being “held 
for breeding purposes” from the day of their birth. The arbitrary test 
based on age alone applied in the Fox decision is not desirable as it 
may give the taxpayer an undeserved advantage where he can not 
sufficiently prove his motive or cause him to suffer an unfair disad- 
vantage where he can show that a bona fide intention to hold for 
breeding purposes existed. The motive test is required by the plain 
ae of the words used by Congress in the 1951 amendment of 
§ 117(j). 

Since § 1231 of the Internal Revenue Code of 1954 has made no 
substantive change in § 117(j) of the 1939 Code, the motive test and 
the cases supporting it should remain valid. On a practical basis 
future cases in this area may well be expected to turn on the com- 
pleteness of the taxpayer’s records and other evidence tending to show 
his motive. Hugh M. Shafer, Jr. 


TAXATION—EXPENSES OF PATENT LITIGATION—DEDUCTIBLE Ex- 
PENSE OR CaPITAL EXPENDITURE.—Petitioners, carrying on a joint 
venture to develop and license inventions for which patents had been 
issued to them, instituted an infringement suit against a customer of 
the Pyrene Manufacturing Company in 1943. Shortly thereafter, 
Pyrene Manufacturing Company brought an action against the peti- 
tioners in which they claimed that the patents in question were in- 
valid. The petitioners counterclaimed, asking for an injunction 
against infringement, an accounting for profits, and for damages. The 
petitioners expended $55,748.64 in 1946 for legal fees and other ex- 
penses in connection with this litigation and deducted these expenses 
on their 1946 partnership income tax return as business expenses. 
The Tax Court agreed with the Commissioner that the expenses were 
capital expenditures and were not deductible as ordinary and neces- 
sary business expenses, because the taxpayers were engaged in de- 
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fending a property interest and were only incidentally engaged in 
seeking to collect income. Urquhart v. Commissioner, 20 T.C. 944 
(1953). Held, reversed; these expenses were ordinary and necessary 
business expenses which were incurred as normal operating costs of 
the petitioners’ business of licensing patents. Urquhart v. Commis- 
sioner, 215 F.2d 17 (3d Cir. 1954). i 

“In computing net income there shall be allowed as deductions all 
the ordinary and necessary expenses paid or incurred during the tax- 
able year in carrying on any trade or business . . .” Int. Rev. Cope 
of 1939 § 23 (a) (1), (embodied in § 162 (a), Int. Rev. Cope of 
1954). A lawsuit affecting the safety of a business may happen only 
once in a lifetime but the legal fees would be considered to be ordinary 
expenses, as these expenses are the common and accepted means of 
defense against attack. Welch v. Helvering, 290 U.S. 111 (1933). 
Where the record contains no suggestion that the defense was in bad 
faith or that the attorney’s fees were unreasonable, the expenses in- 
curred in defending the business can also be assumed appropriate and 
helpful, and therefore “necessary.” Commissioner v. Heininger, 320 
U.S. 467 (1943). In this case it was not considered of decisive sig- 
nificance that the taxpayers were unsuccessful in the lawsuit. Thus 
legal expenses are as a general rule deductible as ordinary and neces- 
— business expenses. 

n the other hand, where the litigation involves defense or perfec- 
tion of title, the Treasury Regulations have since 1916 consistently 
provided that the legal expense constitutes a part of the cost of the 
property and is not a deductible expense. Jones’ Estate v. Commis- 
sioner, 127 F.2d 231 (5th Cir. 1942). The latest regulation still pro- 
vides that the cost of defending or perfecting title to property consti- 
tutes a part of the cost of the property and is not a deductible expense. 
U. S. Treas. Reg. 118, § 39.24 (a)—2 (1953). 

An exception to the latter rule appeared in Kornhauser v. United 
States, 276 U.S. 145 (1928), where attorney’s fees in connection with 
defense of title to property were held to be deductible if the property 
itself, when originally received by the taxpayer, was properly report- 
able as income. The Court stated that they were unable to perceive 
any real distinction between an expenditure for attorney’s fees made 
to secure payment of the earnings of the business and a like expendi- 
ture to retain such earnings after their receipt. See also Rassenfoss v. 
Commissioner, 158 F.2d 764 (7th Cir. 1946). 

Legal expenses incurred in the defense or protection of title or 
rights to property were held to constitute capital expenditures in 
Safety Tube Corporation v. Commissioner, 168 F.2d 787 (6th Cir. 
1948). In that case the court stated that the suit clearly involved the 
title to the patent as a principal issue and the accounting for royalties 
was only a corollary issue to the determination of rights under the 
patent. The same rule has been applied to amounts paid to com- 
promise or to obtain dismissal of litigation involving title to property. 
Brawner v. Burnet, 63 F.2d 129 (D.C. Cir. 1933) ; Murphy Oil Co. 
v. Burnet, 55 F.2d 17 (9th Cir. 1932). 

In William A. Falls v. Commissioner, 7 T.C. 66 (1946), the court 
held that legal expenditures were incurred both in defense of title to 
property and for the “production or collection of income,” and that 
the portion of such expenditures allocable to the defense of title to 
property is not deductible, but that the remaining portion thereof was 
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deductible. “. . . It seems reasonable to hold that any litigation 
which sought to increase the production of income, or to protect the 
right to income produced, being produced, or to be produced, or to 
prevent others from acquiring a right, title, or interest therein would 
be proximately related to ‘the production or collection of in- 
come’... .” Estate of Bartholomew v. Commissioner, 4 T.C. 349, 
359 (1944). 

The Tax Court in Hochschild v. Commissioner, 7 T.C. 81 (1946) 
held that a portion of the attorney’s fees involved were expended in 
defense of title and were therefore a capital expenditure, but the re- 
maining portion was allocable to the defense against the claim to 
interim dividends and was deductible as an expenditure connected 
with the collection of income. The petitioner’s title to stock was in- 
volved in this litigation but, nevertheless, the decision of the Tax 
Court was reversed in Hochschild v. Commissioner, 161 F.2d 817 
(2d Cir. 1947), where it was held that the entire expenditure was 
deductible as an ordinary and necessary expense of the business of 
the petitioner in acting as a director and officer of a corporation. 

In Medico Oil Corporation v. Commissioner, 20 T.C. 587 (1953) 
the taxpayer defended a suit challenging its ownership of certain stock 
and claiming an accounting for dividends. In the suit, $100,000 rep- 
resented the value of the stock and $44,000 represented dividends and 
interest on the claim. The majority of the court found that the pri- 
mary purpose of the action was to get title to the stock and held that 
none of the expenses was deductible. However, five judges dissented 
and said an allocation should be made. 

It is well settled that legal expenses incurred to defend or perfect 
title to property are capital expenditures. Reg. 118, § 39.24(a)-2. 
However, unfortunately where the litigation involves both income and 
title, the Tax Court has followed two lines of decisions: first, that 
the entire expense must be capitalized, Safety Tube Corporation v. 
Commissioner, 8 T.C. 757 (1947) ; and second, that only the part of 
the expenses attributable to defense of title must be captalized, while 
that part allocable to the accounting for profits is deductible, Hochs- 
child v. Commissioner, supra. Since the provisions of § 23(a)(1), 
Int. Rev. Cope of 1939 as relevant to this question are unchanged in 
the 1954 Cope, it appears unlikely that Reg. 118, supra, will be 
changed. Therefore the same problem remains. 

The decision of the Third Circuit Court in the principal case is a 
more logical and practical solution to this problem than either of the 
above. It is obviously impractical to apportion the legal expenses 
when both title and income are involved. Even if the money value of 
both were ascertainable, it does not follow that the costs of litigating 
would be in the same proportion. Administratively it would be dif- 
ficult for both the taxpayer and the Government to establish the 
proper allocation. Thus it is submitted that in cases involving both 
income and title, the legal costs should be deductible as ordinary and 
necessary business expenses. William J. Ryan. 


UNFAIR TRADE PRACTICES—APPROPRIATION OF COMPETITOR’S 
Business SysteM.—Plaintiff was a corporation formed by five retail 
department stores for the purpose of carrying on for its members a 
customer identification and credit system using small tin plates which, 
when inserted in a machine, enabled the sales clerk to stamp the name 
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and address contained on the plate upon a sales slip. Plaintiff sought 
to enjoin defendant, a. retail department store in competition with 
plaintiff's members, from using these plates in its own addressing 
machines for the same purpose. Held, defendant committed no action- 
able wrong since there is no evidence that defendant attempted to pass 
off his goods as those of plaintiff; and plaintiff, having once distrib- 
uted the plates to its customers, cannot burden them with a restric- 
tion as to their use. Hartford Charga-Plate Associates, Inc. v. Youth 
Centre-Cinderella Stores, Inc., 215 F.2d 668, (2d Cir. 1954). 

There was no patent, trademark, or copyright infringement claim 
made in this case; the plaintiff relied solely upon the common law of 
unfair competition. 

The early cases of unfair competition granted relief only if plain- 
tiff could show that defendant was “palming off” his goods as those 
of plaintiff. Howe Scale Co. v. Wyckoff, Seamans & Benedict, 198 
U.S. 118 (1905) ; White Studio, Inc. v. Dreyfoos, 221 N.Y. 46, 116 
N.E. 796 (1917). But with the development of more complex busi- 
ness relationships and practices many courts began to extend the con- 
cept of unfair competition. In a series of cases beginning with the 
“ticker tape” cases [Hunt v. New York Cotton Exchange, 205 U.S. 
322 (1907); Board of Trade v. Christie Grain and Stock Co., 198 
U.S. 236 (1905) ; National Telegraph News Co. v. Western Union 
Telegraph Co., 119 Fed. 294 (7th Cir. 1902)] and the “trading 
stamp” cases [Sperry & Hutchinson Co. v. Temple, 137 Fed. 992 (D. 
Mass. 1905) ; Sperry & Hutchinson Co. v. Mechanics’ Clothing Co., 
128 Fed. 800 (D.R.I. 1904)] and culminating in the renowned case 
of International News Service v. The Associated Press, 248 U.S. 215 
(1918), the scope of unfair competition was expanded to include 
“misappropriation” of intangible values created by others. 

In the International News Service case the Supreme Court, facing 
the issue squarely, swept aside the strictures of the earlier decisions 
and held that the International News Service’s practice of copying 
the Associated Press’ news bulletins published in early editions of 
East Coast newspapers and selling such news as its own to West 
Coast newspapers published later on the same day constituted unfair 
competition. The decision was predicated not on the basis of any 
property right in news or applicability of copyright law, but rather on 
the basis that International News Service was appropriating the fruits 
of a vast international news-gathering network maintained at great 
expense by Associated Press. Relief was not to be confined to cases 
of palming off, but misappropriation, although different from the tra- 
ditional misrepresentation, was a sufficient basis for relief. 

This doctrine has been reiterated or extended in many cases. 
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); 
Associated Press v. KVOS, Inc., 80 F.2d 575 (9th Cir. 1935), rev'd 
on other grounds, 299 U.S. 269 (1936), 4 Geo. Wasn. L. Rev. 430 
(appropriation of news bulletins for radio news broadcast) ; Pitts- 
burgh Athletic Co. v. KQV Broadcasting Co., 24 F. Supp. 490 
(W.D. Pa. 1938), 7 Geo. Wasu. L. Rev. 868 (1939) (broadcast of 
sporting event without authorization) ; Mutual Broadcasting System, 
Inc. v. Muzak Corp., 177 Misc. 489, 30 N.Y.S.2d 419 (Sup. Ct. 
1941) (broadcast of sporting event without authorization) ; Twenti- 
eth Century Sporting Club, Inc. v. Transradio Press Service, Inc., 165 
Misc. 71, 30 N.Y.S. 159 (Sup. Ct. 1937) ; Waring v. WDAS Broad- 
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casting Station, Inc., 327 Pa. 433, 194 Atl. 631 (1937); Waring v. 
Dunlea, 26 F. Supp. 338 (E.D.N.C. 1939) (use of recordings on radio 
broadcast without permission of performer) ; Uproar Co. v. National 
Broadcasting Co., 81 F.2d 373 (ist Cir.), cert. denied, 298 U.S. 670 
(1936) ; Madison Square Garden Corp. v. Universal Pictures Co., 
255 App.Div. 459, 7 N.Y.S.2d 845 (1st Dep’t 1938) ; National Tele- 
phone Directory Co. v. Dawson Mfg. Co., 214 Mo. App. 683, 263 
S.W. 483 (1924); Metropolitan Opera Ass'n. v. Wagner-Nichols 
Recorder Corp., 199 Misc. 786, 101 N.Y.S.2d 483 (Sup. Ct. 1950), 
aff'd, 279 App. Div. 632, 107 N.Y.S.2d 795 (1st Dep’t 1951). 

However, Judge Learned Hand severely circumscribed the doc- 
trine of the International News Service case by stating that it cov- 
ered “no more . . . than situations substantially similar to those then 
at bar... [and did not] . . . lay down a general doctrine. .. .” 
Cheney Bros. v. Doris Silk Corp., 35 F.2d 279, 280 (2d Cir. 1929), 
cert. denied, 281 U.S. 728 (1930) ; RCA Mfg. Co. v. Whiteman, 114 
F.2d 86 (2d Cir.), cert. denied, 311 U.S. 712 (1940). Many other 
cases have similarly refused to regard the International News Service 
case as establishing a broad extension of the scope of unfair compe- 
tition. Addressograph-Multigraph Corp. v. American Expansion Bolt 
& Mfg. Co., 124 F.2d 706 (7th Cir. 1941), cert. denied, 316 U.S. 682 
(1942) ; Supreme Records, Inc. v. Decca Records, Inc., 90 F. Supp. 
904 (S.D. Cal. 1950) ; Raenore Novelties, Inc. v. Superb Stitching 
Co., 47 N.Y.S.2d 831 (Sup. Ct. 1944); Triangle Publications, Inc. 
v. New England Newspaper Pub. Co., 46 F. Supp. 198 (D. Mass. 
1942) ; Affiliated Enterprises, Inc. v. Gruber, 86 F.2d 958 (1st Cir. 
1936). The Court of Appeals for the Second Circuit, in adhering to 
its narrow interpretation of the International News Service doctrine, 
noted that the case of G. Ricordi & Co. v. Haendler, 194 F.2d 914 
(2d Cir. 1952), had recently reaffirmed that view. 

The trading stamp cases, supra, which are closely analogous to the 
instant case, rested their decisions on the inequity of an appropria- 
tion of the business system of the complainant by the defendant, 
rather than on a property concept as here. In one of those cases, 
plaintiff had furnished retail merchants with trading stamps for issu- 
ance to customers redeemable in merchandise or cash. Defendants, 
by means of agents, purchased these stamps from customers and 
passed them on to their own customers. In granting relief to plain- 
tiff, the court stated that the real purpose of plaintiff’s business was 
to furnish to retail merchants various services including a system of 
advertising. While the defendant was perfectly free to initiate a 
similar business enterprise of its own, the court concluded that defend- 
ant’s interference with plaintiff’s trade constituted a clear case of 
unfair competition. 

A comparison of trading stamps and credit plates fails to reveal 
any significant reason for the difference in result, the intrinsic worth 
of both being negligible and both having been given to the customers 
as a means of increasing the sales of the retail merchants. Although 
the contract in the trading stamp cases was between plaintiff and 
retail merchants and not plaintiff and consumers, the court in the 
instant case distinguished the trading stamp cases on the dubious 
ground that in those cases a direct interference with a contractual 
relationship was shown. 

Courts have also granted relief in cases involving the appropria- 
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tion of a competitor’s business system by making use of vending ma- 
chines of competitors without permission and without reimbursement. 
Meyer v. Hurwitz, 5 F.2d 370 (E.D. Pa. 1925), aff'd, 10 F.2d 1019 
(3d Cir. 1926). In that case plaintiff sold vending machines at cost 
to retail merchants and then distributed picture post cards through 
the machines to the merchants’ customers. Defendant induced the 
retail merchants to allow him to sell his own cards through these 
machines. The court there held that defendant, by using the plain- 
tiff’s business system as its own, had acted contrary to equity and 
good conscience and specifically pointed out that there was no ques- 
tion of palming off in the case. Nor was the court concerned with 
the location of property rights in the vending machines which had 
been sold at cost to retail merchants. In the instant case the plates 
were given without cost to customers. The analogy, therefore, is 
not perfect and is further distorted by the relative cost of vending 
machines with that of small tin plates. Additionally, in the instant 
case there was no condition, oral or written, attached to the use that 
customers might make of the plates; in the vending machine case, 
although there was no such agreement between plaintiff and the retail 
merchants, there was affixed to the machines an express prohibition 
of their use by anyone other than plaintiff. It should be noted that 
the courts in both the trading stamp and the vending machine cases 
indicated that to grant the relief requested did not preclude the de- 
fendant from establishing his own business, even one identical to that 
of the plaintiff. 

The cases of Addressograph-Multigraph Corp. v. American Expan- 
sion Bolt & Mfg. Co., supra, and Harvey Hubbell, Inc. v. General 
Electric Co., 262 F. 155 (S.D.N.Y. 1919), are also somewhat similar. 
In the Hubbell case plaintiff was denied injunctive relief to protect a 
profitable business of selling electrical attachment plugs and receptacles 
against defendants’ manufacturing and selling parts to this device 
which were identical and interchangeable with those of plaintiff. 
However, a contrary holding would have allowed the complainant to 
gain a monopoly in a market he had created. 

There are, then, decisions which are based on property rights, on 
unjust enrichment regardless of the absence of property rights, and 
on general equitable principles growing out of the appropriation of 
a business system of a complainant by a competitor, and decisions 
which distinguish a bona fide business system from an attempt to gain 
a monopoly in a market of the plaintiff’s creation. 

It is submitted that this area of the law should be governed by 
economic principles which further a healthy competitive system rather 
than by the concepts invoked in these cases. For the proposition that 
development of the law in this direction is a question properly for the 
courts and not the legislature, see Callmann, He Who Reaps Where 
He Has Not Sown: Unjust Enrichment In the Law of Unfair Com- 
petition, 55 Harv. L. Rev. 595, 608-612 (1942). It seems unwise 
to allow defendant in the instant case, merely on the basis of the non- 
existence of a property right, to make free use of a business system 
created and maintained at plaintiff’s expense where such use may 
result in economic disadvantage to plaintiff’s members in the form of 
higher operating costs as compared with those of the defendant. 


MICHAEL MARCHESE, JR. 
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BOOK REVIEW 


LeGAL ConTROLS oF CONFLICT. By Julius Stone. New York: Rine- 
hart and Company, 1954. Pp. i, 851. $12.00. 


From his background as a scholar and professor, Dr. Julius Stone 
is highly qualified to write what purports to be a treatise on the 
dynamics of the law of disputes and war. The author states that, 
among other things, he was prompted to write this book for the 
reason that he, as a student of law and society, has a deep sense 
of dissatisfaction with the everwidening incongruity between inter- 
national law, as formulated on paper by even the highest authority, 
and the actual conduct of inter-state relations, and, in particular, 
between its rules as formulated by publicists and its rules as applied 
by state officials. The avowed purpose of the author in writing this 
volume is to integrate with literary systematics and social statics of 
international law a coherent examination of the unstable dynamics 
of its operation in a world in travail. The author does not intend 
that his work supplant existing texts, but rather that it supplement 
them. 

The work is divided into three books, and is singularly unusual 
in its arrangement. There are a total of twenty-six chapters which 
are accompanied by thirty-four critical discourses. Book I is entitled 
“Perspective” and traces the growth of the modern system of inter- 
national law. In addition to the political and spiritual factors which 
influenced this growth, the author sets forth certain main streams of 
ideas which profoundly influenced the formative era of international 
law. First, was the merchant class that created a great body of 
law governing maritime and commercial matters. Second, was the 
revival of Roman law at Bologna in the twelfth century which pro- 
vided a source of new rules for analogical use in inter-state relations. 
The third stream of ideas came from Greek philosophical doctrines 
of natural law as adapted to legal tasks by the Roman jurisconsults 
and praetors, but which transcended the Roman law both in its 
philosophical origins and its practical implications. This flourish of 
jurisprudence by Dr. Stone is impressive and tends to gain the con- 
fidence of his reader. 

Next are treated with thoroughness the Dutch and Spanish contri- 
butions to modern international law. The contributions of Grotius 
are discussed extensively along with the interesting plea of Max 
Huber for a “sociology of international law.” The author poses 
many provocative questions which tantalize the imagination of any 
student of international law. For example, does justice weaken inter- 
national law, or what is the meaning of justice in relation to inter- 
national law? The author’s contrast of Soviet and Western views 
of society is a searching and stimulating treatment commending itself 
to those international lawyers who would keep abreast of the un- 
folding interpretations of our day. 
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Book II of Dr. Stone’s work covers the subject of international 
disputes and peace enforcement from earliest times to the present 
day, including the devices of the United Nations’ organs and regional 
defense organizations. Discourse 9 seems to be a defense by Dr. 
Stone of the use of the Soviet veto in United Nations Security Coun- 
cil proceedings. He concludes, however, that the veto problem is 
primarily a question not of legal form but of the political relations 
of states. When this discourse is considered along with Dr. Stone’s 
suggestions that the Security Council’s resolutions on the Korean 
action might be illegal and that the People’s Republic of China 
may be more entitled to sit on the Security Council than Nationalist 
China, it cannot but give an open-minded reader a sense of wariness. 
This feeling becomes compounded when Dr. Stone questions the 
legality of the North Atlantic Treaty Organization, and regional 
arrangements such as the Act of Chapultepec, the Rio de Janeiro 
Treaty, and the Brussels Treaty for Western European Union. It is 
believed that this “slant” would have been better balanced had Dr. 
Stone pointed out that the United Nations Charter, assuming it is a 
perfect document, like any other contract is dependent for its success 
on the good faith of all parties, and that there would have been less 
likelihood that regional arrangements would have been consummated 
if the Soviet representatives had not exercised the veto right so fre- 
quently. 

Book III covers the general subject of war and neutrality. The 
completeness of Dr. Stone’s treatment of this subject captures the ad- 
miration of the student of international law. In some respects Book 
III represents Dr. Stone’s ablest contribution. Part IV of Book III 
presents a lucid treatment of the combatant law of land, sea and air 
warfare, which is at once thorough and clear. 

Dr. Stone’s style of writing, employing long cumbersome sentences, 
some of which contain forty or fifty words, makes for hard reading. 
It is believed that a simplified style would have communicated Dr. 
Stone’s thoughts more readily. The work is extremely well docu- 
mented, but the documentation is by no means exhaustive. 

The principal value of Legal Controls of International Conflict lies 
in its up-to-date contents. The thought-provoking conclusions, if 
accepted by the reader, should be received with caution. It is the 
belief of this reviewer that Dr. Stone’s book has accomplished its 
purpose as a modern legal textbook for use in college or law school 
classroom, in the chancelleries, and in the offices of departmental legal 
advisors and advocates-general. It is a “must” for any law library 
in spite of the caveats raised by this reviewer. 


Emory CLarkK SMITH.* 


* Commander, U. S. N., Counsel, Naval Petroleum Reserves Board. 








